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My  study  was  a  legal  analysis  of  case  law  relating  to  race-conscious  affirmative 
action  in  higher  education  student  admission  programs.  My  study  addressed  the  legal 
limits  of  affirmative  action  law  in  public  higher  education.  Using  a  variety  of  databases, 
including  WestLaw  and  LEXIS,  I  sought  to  identify  and  analyze  all  published  legal 
decisions  regarding  affirmative  action  in  these  contexts.  The  scope  of  the  study  was 
national,  and  encompassed  legal  rulings  fi"om  federal  courts. 

My  objective  was  to  delineate,  as  specifically  as  possible,  the  legal  limits  between 
valid  and  invalid  race-conscious  affirmative  action  student  admission  programs  under  the 
U.S.  Code  and  the  Constitution.  My  study  discussed  the  various  types,  origins,  and 
definitions  of  affirmative  action.  It  also  discussed  the  general  and  legal  history  of 
affirmative  action  and,  in  particular,  the  legal  history  of  affirmative  action  in  higher 
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education  student  admissions.  A  case  law  review  of  federal  district  and  circuit  courts  was 
followed  by  an  evaluation  of  Supreme  Court  decisions. 

I  derived  general  and  specific  conclusions  regarding  race-conscious  affirmative 
action  student  admission  programs.  In  general,  such  programs  are  legally  valid,  because 
they  fulfill  the  need  of  colleges  and  universities  to  provide  a  diverse  student  body,  which 
is  a  legitimate  government  interest  in  education.  Colleges  and  universities  may,  therefore, 
consider  race  as  one  of  many  factors  in  student  admissions.  Specifically,  however,  these 
institutions  must  understand  the  difference  between  a  qiiota  and  a  critical  mass,  because 
strict  quotas  are  prohibited.  These  institutions  must  also  use  good  faith  in  implementing 
race-conscious  admission  programs,  while  not  having  to  exhaust  every  race  neutral  plan. 
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CHAPTER  1 
INTRODUCTION  TO  THE  STUDY 

Introduction 

As  established  by  the  Supreme  Court  (in  the  case  of  Regents  of  the  University  o  f 
California  v.  Bakke),^  race  may  be  used  as  a  factor  in  higher  education  student  admission 
programs,  and  it  may  even  be  weighted  more  heavily  than  other  factors,  but  it  cannot  be 
the  sole  and  decisive  factor.  In  reaching  this  conclusion,  the  Court  hoped  to  provide  an 
answer  to  the  question  of  when  or  under  what  circumstances  a  student  admissions 
affirmative  action  program  is  valid,  both  statutorily  and  constitutionally.  For  over  a 
decade,  the  Bakke  case  appeared  to  have  settled  the  matter  once  and  for  all  time. 
However,  while  opponents  of  affirmative  action  programs  were  quieted,  advocates  at 
many  colleges  and  universities  were  active  creating  and  implementing  new  ones. 
Beginning  in  the  mid  1990s,  opponents  started  to  challenge  these  new  (and  some 
established)  affirmative  action  programs,  alleging  that  they  still  violated  the  mandate 
provided  in  Bakke. 

Oddly,  in  many  cases,  advocates  of  affirmative  action  student  admissions 
programs  defended  them  by  using  the  Bakke  case  as  precedent.^  In  the  case  of  Hopwood 
V.  Texas f  the  Ninth  Circuit  became  so  frustrated  with  the  lack  of  rules  or  standards 
provided  by  the  high  court's  decision  in  Bakke,  that  it  (on  behalf  of  the  Supreme  Court) 
decided  to  overrule  the  case.^  This  scenario  demonstrated  that  the  Bakke  case  neither 
settled  the  issue  of  affirmative  action  in  student  admissions,  nor  clarified  It. 
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My  study  was  intended  to  better  define  and  determine  what  constitutes  a  valid 
affirmative  action  student  admissions  program  in  higher  education  under  the  Constitution 
and  the  U.S.  Code.  Since  1978,  the  year  of  the  Bakke  decision,  what  was  once  thought  to 
be  clear  on  the  matter  became  more  clouded.  The  legal  case  history  on  the  issue 
demonstrates  this.  The  issue  recently  culminated  when  the  Supreme  Court  agreed  to  hear 
the  cases  ofGrutter  v.  Bollinger'^  and  Gratz  v.  Bollinger.'  Consideration  of  these  cases 
was  the  first  time  that  the  Court  considered  the  specific  area  of  higher  education  student 
admission  programs,  as  they  relate  to  affirmative  action,  since  it  ruled  in  the  Bakke  case. 
By  examining  the  decisions  rendered  in  cases  of  Gruffer  and  Gratz,  the  goal  of  my  study 
was  to  provide  a  practical  and  workable  definition  of  statutorily  and  constitutionally 
sound  affirmative  action  student  admission  policies. 

Need  for  the  Study 

An  extensive  review  of  sources  revealed  the  scarcity  of  discussions  of  race- 
conscious  affirmative  action  in  education.  They  become  even  more  limited  when 
confined  to  the  subject  of  higher  education  student  admissions  programs.  Many  treatises 
have  dealt  with  race-conscious  affirmative  action  as  a  sociological,  philosophical,  or 
political  issue,  while  enclosing  little  or  no  discussion  of  the  historical  or  legal  aspects  of 
affirmative  action.^  Even  more  legally  orientated  works  tend  to  deal  exclusively  with  a 
few  key  landmark  rulings.^  This  approach  often  seeks  to  utilize  the  general  rules  as 
described  in  these  rulings  to  determine  the  validity  of  affirmative  action  in  specific 
circumstances. 

In  reviewing  this  literature,  a  few  noteworthy  texts  offered  more  depth  or  practical 
value  to  the  institutional  practitioner.  A  Reader  on  Race,  Civil  Righfs,  and  American  Law: 
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A  Multiracial  Approach^^  (edited  by  Timothy  Davis,  Kevin  R,  Johnson,  and  George  A. 
Martinez)  offered  considerable  material  on  affirmative  action,  with  a  separate  section 
discussing  race-conscious  student  admissions  programs. Another  section  considered  in 
detail  the  affirmative  action  debate  in  higher  education.'^  Although  this  text  covered 
racial  discrimination  issues  from  early  America  to  the  present,  it  included  a  more 
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comprehensive  review  of  recent  case  law  than  most  other  practical  guides. 

Another  useful  source  for  practitioners  was  Lynne  Eisaguirre's  Affirmative 
Action:  A  Reference  Hondbook,^"^  which  provides  a  well-balanced,  overall  account  of 
affirmative  action.  This  work,  which  used  a  combination  of  biographical  sketches, 
statistics,  and  historical  perspectives  to  discuss  distinct  affirmative  action  issues  that  in 
some  cases  confront  modem  public  college  and  university  administrators,  was  a  useful 
and  valuable  tool  for  both  administrators  and  researchers.^^  Few  works  attempted  the  sort 
of  narrow  topical  approach  used  in  my  study. 

Another  source,  more  accessible  to  researchers  than  institutional  practitioners, 
was  law  review  articles  and  other  periodic  journals.  Conducting  research  for  my  study,  no 
fewer  than  200  current  law  review  articles,  and  numerous  other  published  works  in  both 
legal  and  educational  literature,  were  identified  and  reviewed.  Many  were  used  in  my 
study.  Yet,  the  limitations  of  these  sources  were  obvious.  Many  were  case  comments, 
dealing  with  a  single  case  or  issue.  Often,  especially  in  law  review  materials,  authors 
dealt  with  more  philosophical  issues  of  the  law,  while  ignoring  judicial  precedent  in  favor 
of  their  interpretations  of  the  issue  at  hand.  With  a  few  exceptions'^  (even  when  journal 
authors  sought  to  provide  an  overview  of  the  topic),  the  editorial  limitations  of  the 
medium  restricted  the  ability  of  these  authors  to  provide  in-depth  examination  of  specific 
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issues  and  controversies.'^  As  research  tools,  such  articles  were  invaluable.  As  practical 
guides  for  university  administrators  and  others  dealing  with  affirmative  action  issues, 
they  were  somewhat  less  useful  and  accessible. 

There  appeared  to  be  few  comprehensive  reviews  of  case  law  in  affirmative  action 
of  the  sort  contained  in  my  study.  My  study  sought  to  determine  the  breadth  of  the  legal 
context  of  affirmative  action  regarding  higher  education  student  admissions  programs. 
The  focus  was  on  past  case  law  (such  as  the  precedents  set  by  the  Supreme  Court  in 
Bakke,  and  then  by  various  federal  circuit  courts,  discussed  in  Chapter  6)  and  also  on  the 
most  recent  interpretation  of  these  precedents  by  the  high  court,  in  the  cases  oiGrutter  v. 
Bollinger  '^and  Gratz  v.  Bollinger  ^'^ 

Research  Question 

My  research  question  was  under  what  circumstances,  if  any,  are  affirmative  action 
student  admission  programs  in  higher  education  valid  under  the  provisions  of  the  U.S. 
Constitution  and  the  U.S.  Code.  The  purpose  of  my  study  was  to  provide  an  unbiased  (to 
the  greatest  extent  possible)  and  in-depth  discussion  of  the  legal  validity  of  affirmative 
action  student  admissions  programs  in  higher  education.  My  study  examined  the  legal 
concept  of  affirmative  action  in  higher  education  and  determined  under  what 
circumstances  affirmative  action  student  admission  programs  are  valid  under  federal  law. 
This  was  accomplished  by  reviewing,  as  comprehensively  as  possible,  all  available  case 
law  regarding  affirmative  action  student  admission  programs.  Thus,  my  study  was 
intended  to  provide  guidance  to  higher  educational  administrators,  and  to  assist  them  in 
implementing  student  admissions  policies  that  respect  constitutional  and  statutory 
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restrictions  (thereby,  helping  them  to  avoid  litigation).  Such  guidance  for  legal 
practitioners  would  obviously  be  valuable. 

Scope  of  the  Study 
As  indicated,  this  study  was  intended  to  be  a  comprehensive  review  of  the  law 
regarding  affirmative  action  in  higher  education  admission  programs.  As  such,  the  scope 
was  quite  narrow,  as  compared  to  a  study  of  several  or  all  areas  of  affirmative  action. 
Yet,  cases  from  all  levels  of  the  federal  courts  were  used.  While  no  examination  of  such  a 
large  area  of  case  law  can  be  completely  exhaustive,  the  methods  used  in  my  study  were 
intended  to  locate  and  identify  the  majority  of  significant  case  law  amassed  on  the  subject 
of  affirmative  action  in  student  admissions  since  the  practice  was  first  litigated.  However, 
as  this  was  intended  as  a  meaningful  guide  on  the  subject,  editorial  discretion  favored 
emphasis  on  more  recent  decisions  on  certain  subjects  where  earlier  precedents  may  have 
been  superceded.  Likewise,  as  in  any  examination  of  case  law,  the  precedential  value  of  a 
decision  was  weighed  by  the  stature  of  the  court  that  issued  the  ruling.  Hence,  the 
decisions  of  higher  courts,  especially  the  Supreme  Court  and  the  U.S.  Circuit  Courts  of 
Appeals,  were  given  far  greater  weight.  At  the  same  time,  it  must  be  recognized  that 
some  controversies  may  have  only  been  adjudicated  by  courts  at  a  lower  level.  These 
precedents  were  included,  where  necessary,  for  the  insights  they  may  provide  into  similar 
cases  elsewhere,  but  should  be  evaluated  with  the  limited  jurisdiction  of  the  court  in 
mind. 

The  scope  of  the  study  was  principally  to  examine  the  concept  of  affirmative 
action  as  a  constitutionally  valid  exercise  of  public  colleges  and  universities'  authority. 
The  major  emphasis  was  on  affirmative  action  as  it  was  defined  and  protected  under  the 
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Constitution,  specifically  under  the  Fourteenth  Amendment,  and  under  Title  VI^*^  and 
Title  VII^^  of  the  Civil  Rights  Act  of  1964.  However,  it  was  neither  possible  nor  desirable 
to  ignore  the  influence  of  additional  guarantees  and  restrictions  of  state  laws  and 
constitutions.  Also,  the  scope  of  my  study  extended,  in  a  Umited  manner,  to  all  areas  of 
affirmative  action,  as  defined  by  various  court  decisions  over  the  years,  in  order  to 
provide  definitions  and  historical  background  for  a  discussion  on  affirmative  action  in 
student  admissions.  Thus  a  very  liberal  definition  of  affirmative  action  was  applied  in 
various  sections  of  my  study.  For  purposes  of  my  study,  affirmative  action  ranged  from 
its  application  in  employment  contracting,  to  its  usage  by  public  higher  education 
institutions  in  student  admission  programs. 

Finally,  my  study  discussed  the  recent  judicial  response  of  the  Supreme  Court  to 
decisions  issued  by  various  federal  courts  of  appeals  on  the  use  of  affirmative  action  in 
public  colleges  and  universities  (particularly  in  student  admissions  policies).  Finally,  my 
study  examined  how  the  Supreme  Court  reconsidered  its  prior  opinion  in  Bakke,  in  light 
of  several  intervening  lower  court  decisions. 

Limitations  of  the  Study 

My  study  was  limited  to  examining  affirmative  action  as  it  affected  nonminority 
student  applicants  to  public  higher  education  institutions.  A  reading  of  pertinent  case  law 
and  texts  revealed  that  this  is  a  legal  topic  distinct  from  the  topic  of  the  rights  of  other 
groups  and  individuals,  such  as  faculty,  administrators,  and  non-academic  staff.  Within 
this  limitation,  my  study  was  in  congruence  with  the  interpretations  of  the  actual  trial 
courts  in  sometimes  determining  which  individuals  qualified  as  students  with  proper 
standing.  At  the  same  time,  this  limitation  did  preclude  the  introduction  of  legal 
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precedents  from  outside  the  realm  of  college  and  university  student  applicants  when  these 
materials  had  direct  bearing  on  the  legal  rights  of  these  individuals. 

A  second  limitation  was  that  this  was  a  study  of  the  constitutional  validity  of 
affirmative  action.  Numerous  works  already  existed  discussing  the  historical, 
sociological,  philosophical,  and  administrative  policy  aspects  of  affirmative  action. 
Some  of  this  material  was  examined  for  background,  and  this  was  accomplished  in 
Chapters  2  and  3.  Ultimately,  however,  these  issues  had  little  bearing  on  the  operation  of 
affirmative  action  as  a  legal  concept.  Many  observers  view  affirmative  action  either  as  a 
valuable  public  policy  or  as  a  major  social  evil.  The  assumption  of  my  study  was  that 
either  position,  or  any  other  viewpoint,  is  irrelevant.  Since  at  least  the  1960s,  affirmative 
action  has  existed  as  a  legal  concept,  guarded  by  the  Constitution  (and  by  federal  statutes, 
presidential  executive  orders,  and  legal  precedent).  It  was  the  goal  of  my  study  to 
examine  affirmative  action  purely  as  a  legal  concept. 

Similarly,  some  precision  was  required  to  define  the  legal  concepts  under 
investigation.  Therefore,  mine  was  a  study  particularly  focused  on  the  Fourteenth 
Amendment  of  the  Constitution.  Typically,  all  cases  categorized  within  "affirmative 
action"  raise  Fourteenth  Amendment  issues.  In  addition,  many  plaintiffs  also  raised 
issues  under  Title  VI  and  Title  VII  of  the  Civil  Rights  Act  of  1964.  Likewise,  having 
raised  these  federal  constitutional  and  statutory  issues,  plaintiffs  may  have  also  referred 
to  state  constitutional  guarantees  and  statutory  provisions. 

It  was  the  goal  of  my  study  to  deal  primarily  with  the  federal  protections  of 
affirmative  action.  Using  federal  constitutional  precedents  provided  a  reliable  legal  basis 
for  defining  affirmative  action  nationwide.  Still,  some  state  constitutions  and  laws  may 
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provide  additional  protections  or  restrictions.  Furthermore,  the  predominant  federal 
nature  of  these  protections  clearly  was  indicated  by  the  prevalence  of  affirmative  action 
cases  that  were  filed  in  the  federal  courts  Nonetheless,  my  study  addressed  state  claims 
included  in  federal  cases. 

Methods  and  Materials 

My  study  was  designed  primarily  as  a  review  of  case  law.  The  emphasis  was  on 
primary  source  materials,  namely  published  federal  court  decisions.  In  addition,  a  wide 
variety  of  secondary  sources  were  consulted  and  evaluated,  both  to  provide  background 
to  the  study  and  for  assistance  in  interpreting  some  primary  sources. 
Case  Materials 

By  far  the  most  extensive  research  in  my  study  was  to  locate  the  primary  source 
materials,  in  the  form  of  reported  case  decisions.  Various  tools  and  methods  were  used  to 
achieve  the  most  comprehensive  possible  results.  1  mainly  used  the  following 
investigative  tools  and  strategies. 

West 's  Education  Lent'  Reporter  Digest  was  consulted.  All  issues  of  this  index 
were  researched  under  both  key  word  and  key  numbers.  Key  terms  included 
"Constitutional  Law"  and  "Colleges  and  Universities."  All  indicated  case  references  then 
were  referenced  manually  in  either  the  Educational  Law  Reporter  or  the  original  case 
reporter.  The  Westlaw  system  also  was  consulted  extensively.  Using  terms  and 
connectors,  searches  were  conducted  using  the  term  "Affirmative  Action"  cross- 
referenced  with  the  term  "Colleges  and  Universities."  All  search  terms  and  combinations 
were  used  in  ALLFEDS,  ALLSTATES,  and  ALLCASES  databases.  All  indicated  cases 
then  were  referenced  manually  in  the  appropriate  case  reporters.  Searches  similar  to  these 


also  were  conducted  on  the  LEXIS/NEXIS  system  to  ensure  accuracy.  This  system 
especially  was  used  to  locate  more  recent  case  decisions,  although  those  already  in  print 
were  referenced  manually. 

Publications  of  the  Education  Law  Association  (formerly  the  National 
Organization  on  Legal  Problems  of  Education),  specifically  ELA/NOLPE  Notes  and  the 
ELA/NOLPE  School  Law  Reporter  were  consulted,  especially  to  locate  recently  reported 
decisions.  Additional  related  cases  were  sought  to  be  identified  by  using  a  variety  of  legal 
reference  materials,  including  digests  for  the  various  case  reporters  and  Shepard's  Law 
Review  Citations.  After  identifying  cases  from  the  methods  listed  previously,  these  cases 
were  reviewed  individually  for  references  to  related  cases  not  located  in  the  initial 
searches.  Similar  procedures  were  used  to  locate  additional  cases  and  texts  identified  in 
secondary  sources. 

For  the  sake  of  uniformity,  most  cases  were  cited  from  the  various  legal  reporters 
compiled  by  West's  National  Reporter  System.  These  include  the  federal  reporters 
(Supreme  Court  Reporter,  Federal  Reporter,  and  Federal  Supplement)  and  the  regional 
reporters  (Atlantic,  North  Eastern,  North  Western,  South  Eastern,  South  Western, 
Southern,  and  Pacific).  However,  in  order  to  follow  proper  protocol  and  to  be  inclusive, 
all  U.S.  Supreme  Court  decisions  were  cited  initially  to  the  Court's  official  reporter,  U.S. 
Reports,  ending  with  reference  to  the  Lawyer's  Edition.  The  manuals  of  style  for  this 
study  were  The  Bhie  Book:  A  Uniform  System  of  Citation^'  and  the  Chicago  Manual  of 
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Secondary  Sources 

A  variety  of  secondary  sources  were  reviewed  and  used.  Books  and  similar  texts 
were  located  through  the  use  of  the  LUIS  on-line  catalogue,  which  also  provided  access 
to  other  academic  libraries.  Journal  materials  were  located  through  several  diflferent 
sources,  including  LUIS  (which  includes  both  hidex  to  Legal  Periodicals,  for  law  review 
articles,  and  the  ERIC  system  for  educational  journals  and  microfiches)  and 
LEXIS/NEXIS.  A  search  also  was  conducted  in  Dissertation  Abstracts,  which  found  no 
unpublished  dissertations  similar  to  this  project  or  of  direct  assistance  to  it. 

Organization  of  the  Study 

My  study  represented  an  effort  to  folly  survey  the  range  of  legal  controversies  and 
judicial  rulings  under  the  rubric  of  affirmative  action  in  student  admissions  policies.  This 
information  was  analyzed  and  organized  into  a  format  that  is  useful  for  a  variety  of  users. 
Chapter  1  gave  an  overview  of  my  study  and  discussion  of  the  research  methods  used. 
Chapter  2  provided  definitions,  origins  of  terminology,  groups  included  under,  and 
varieties  of  affirmative  action.  Chapters  3  and  4  discussed  the  general  and  legal  historical 
antecedents  of  affirmative  action.  Chapter  5  reviewed  various  recent  U.S.  Courts  of 
Appeals  decisions  related  to  affirmative  action  in  student  admissions  programs.  This 
survey  was  designed  so  that  the  later  chapters  can  be  considered  in  light  of  past 
interpretations  of  precedents  established  by  the  Supreme  Court.  Chapter  5  then  evaluated 
the  2003  Supreme  Court  decisions  in  Gratz  v.  Bollinger  ^'  and  Grutter  v.  Bollinger 
particularly  as  they  relate  to  the  Court's  own  precedents.  Chapter  5  was  also  the 
conclusion.  As  such,  the  chapter  presented  a  summary  of  various  generalized  conclusions 
that  were  drawn  from  the  comprehensive  review  of  case  law  in  the  preceding  chapters. 
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The  chapter  also  presented  legal  tests  to  define  affirmative  action  policy  in  student 
admissions  protected  under  the  Constitution  and  the  U.S.  Code. 

Notes 
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York:  Basic  Books,  1975);  Byron  R.  Taylor.  Affirmative  Action  at  Work:  Lav\',  Politics  and  Ethics 
(Pittsburgh:  Universit\'  of  Pittsburgh  Press,  1991);  Linda  Chavez.  Out  of  the  Barrio:  Toward  a  New 
Politics  of  Hispanic  Assimilation  (New  York:  Basic  Books.  1991);  Douglas  Massey  and  Nanc>'  A. 
Denton,  American  Apartheid:  Segregation  and  the  Making  of  the  Underclass  (Cambridge:  Harvard 
Press,  1993). 

'See.  e.g..  Michael  A.  Oiivas,  The  Law  and  Higher  Education:  Cases  and  Materials  on  Colleges 
in  Court  (2"°ed.,  Durham.  N.  C:  Carolina  Academic  Press,  1997).  981-1 125;  F,  Michael 
Higginbothani.  Race  Law:  Cases,  Commentaries,  and  Questions  (Durham,  N.  C:  Carolina  Academic 
Press,  2001).  166-172.  360-92.  453-59. 

'"(Durham,  N.C.:  Carolina  Academic  Press,  2001). 

"Ibid..  376-406. 

''Ibid.,  296-311. 

'^However,  the  cases  were  not  discussed  in  great  detail. 
•\Santa  Barbara,  Calif:  ABC-CLIO.  1999). 

'-'As  a  general  text,  this  book  addressed  all  facets  of  affirmative  action.  Since  the  author  is  an 
attorney  who  specializes  in  helping  organizations  solve  employee  relations  problems,  it  is 
recommended  as  a  useful  training  tool  and  guide  for  current  and  aspiring  administrators  in  higher 
education. 

'*5ee,  e.g.,  DavidB.  Oppenheimer,  Distinguishing  Five  Models  of  Affirmative  Action,  4  Berkeley 
Women's  L.  J.  42  (1988-1989). 

'  ''See,  e.g. ,  Eric  Schnapper,  A ffirmative  A  ction  and  the  Legislative  History  of  the  Fourteenth 
Amendment.  71  Va.  L.  Rev.  753  (1985);  Myrl  Duncan.  The  Future  of  Affirmative  Action:  A 
Jurisprudential/Legal  Critique,  17  Harv.  c'.R-C.L.L.  Rev.  503  (1982). 

"^123  S.  Ct.  2325.  156  L.  Ed.  2d  304  (2003). 

'*I23  S.  Ct.  241 1.  156  L.  Ed.  2d  694  (2003). 

'°42  U.S.C.  §§  2000d-2000d-7  (2000). 

^'42  U.S.C,  §§  2000e-2000e-17  (2000). 

"123  S.  Ct.  2411.  156  L.Ed.  2d  257.  ^ 
"^Harvard  Law  Review  Assoc.,  et  ai,  The  Blue  Book:  A  Uniform  System  of  Citation  (16  ed.. 

Harvard  Law  Review  Association  1996). 
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'"123  S.  Ct.  2325.  156  L.  Ed.  2d  304  (2003).  reh  'g  denied,  124  S.  Ct.  35.  156  L.  Ed.  2d  694 
(2003). 


CHAPTER  2 

WHAT  IS  RACE-CONSCIOUS  AFFIRMATIVE  ACTION 

Introduction 

Here  we  discussed  specific  and  general  definitions  of  various  types  of  affirmative 
action  in  the  United  States,  with  particular  attention  to  race-based  or  race-conscious 
affirmative  action.  The  purpose  of  this  chapter  was  to  provide  a  contextual  fi-amework  for 
a  historical  overview  of  affirmative  action  in  Chapters  3  and  4,  and  for  a  legal  case 
precedent  overview  in  chapter  5,  In  chapters  3,  4,  and  5,  again,  special  emphasis  was 
placed  on  race-conscious  affirmative  action,  in  particular  how  it  relates  to  student 
recruitment  and  admission  policies  in  public  higher  education. 

Deflnitions 

On  July  19  1995  in  a  speech  supporting  affirmative  action.  President  Bill  Clinton 

offered  the  following  definition:  "Affirmative  action  is  an  effort  to  develop  a  systematic 

approach  to  open  the  doors  of  education,  employment,  and  business  development 

opportunities  to  qualified  individuals  who  happen  to  be  members  of  groups  that  have 

experienced  long-standing  and  persistent  discrimination."'  In  contrast  to  this  brief 

definition,  law  professors  Charles  R.  Lawrence  and  Mari  J.  Matsuda  provided  a  more 

literary,  yet  seminal,  definition: 

Affirmative  action  can  have  a  shallow  or  deep  meaning.  The  shallow  meaning 
goes  something  like  this:  there  were  once  laws  and  practices  that  denied  people  of 
color  access  to  schools,  jobs,  and  housing.  There  was  a  need  to  make  sure  that 
these  explicit  practices  of  segregation  and  discrimination  ended.  The  practices 
were  mistakes  or  things  done  by  a  few  bad  people  We  regret  them  and  we  will 
invite  a  few  token  persons  from  minority  communities  into  our  institutions  to 
make  up  for  that  mistake.  We  also  recognize  that  it  would  help  the  children  of  the 
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powerful  to  learn  more  about  the  nonwhite  world  if  a  few  nonwhites  were  around, 
but  we  will  decide  whom  to  invite.  We  will  decide  who  is  qualified  to  serve  our 
purpose  of  creating  an  environment  where  we  can  learn  what  we  need  to  know 
about  them. 

The  deep  meaning  of  affirmative  action,  however,  is  radically  different  and 
recognizes  that  the  only  remedy  for  racial  subordination  based  on  the  systemic 
establishment  of  structures,  institutions,  and  ideologies  is  the  systemic 
disestablishment  of  those  structures,  institutions,  and  ideologies.  Radical 
affirmative  action  goes  beyond  the  remedy  of  simply  declaring  that  discrimination 
is  illegal  and  pretending  that  our  culture  is  colorblind.^ 

The  two  descriptions  considered  together  disclose  the  fact  that  definitions  of  affinnative 

action  can  differ  greatly  in  nature.  In  many  instances,  individuals'  motivations  in 

providing  a  definition  determine  its  nature  (e.g.,  either  to  support  or  to  detract  from 

affirmative  action).  Of^en  the  answer  to  the  question  of  what  is  affirmative  action  has 

been  dependent  upon  where  one  stands  on  the  issue.  For  example,  Myrl  Duncan,  a  law 

professor  and  supporter  of  affirmative  action,  provided  a  definition  that  was  impliedly 

critical  of  social  practices.  "The  term  [affirmative  action]  refers  to  public  and  private 

programs  designed  to  equalize  hiring  and  admission  opportunities  for  historically 

disadvantaged  groups  by  taking  into  consideration  those  very  characteristics  which  have 

been  used  to  deny  them  equal  treatment." 

Affirmative  action  has  been  generally  defined  as  "public  or  private  actions  or 

programs  that  provide  or  seek  to  provide  opportunities  or  other  benefits  to  persons  on  the 

basis  of,  among  other  things,  their  membership  in  a  specified  group. ""^  Another  general 

definition  (common  to  many  sociologists)  that  has  been  propounded  states,  "Affirmative 

action  exists  whenever  an  organization  goes  out  of  its  way  to  help  realize  the  goal  of  true 

equality  among  people."'  This  is  also  the  same  as  the  definition  that  occurs  in  official 

materials  published  by  the  U.  S.  Department  of  Labor,  like  Fact  Sheet  95-17,  which 
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specified  that  certain  employers  must  "take  affirmative  action  to  ensure  that  equal 
opportunity  is  provided  in  all  aspects  of  their  employment  ."'' 

A  one-sentence  definition  is  the  following:  "Affirmative  action  is  the  protective  or 
preferential  treatment  of  persons  in  employment,  the  admission  to  selective  schools  and 
universities,  and  the  granting  of  other  social  goods  and  services  (e.g.,  government 
contracts  and  licenses,  set  asides)  by  giving  positive  consideration  to  specified  races  and 
ethnicities  and  to  one  gender  or  the  other."^  These  specified  identifiers,  in  a  peculiar  way, 
become  proxies  for  merit.  The  established  justification  for  such  practices  is  to 
compensate  for  past  injurious  discrimination.  A  more  recent  justification  is  to  promote 
diversity.  The  advancement  of  diversity  is  the  idea  that  desirable  and  powerful  positions 
in  society  should  reflect  the  racial,  ethnic,  and  gender  composition  of  the  population.  The 
concept  of  diversity  has  been  included  in  the  admission  policies  at  many  colleges  and 
universities  on  the  premise  that  students  need  to  study  in  an  atmosphere  similar  to  the  one 
that  they  will  live  and  work  in  after  graduation.  Diversity,  in  many  situations,  has  become 
a  euphemism  for  affirmative  action.^ 

Affirmative  action  generally  applies  to  education  and  employment.  The  term  is 
not  used  in  discussions  about  voting  rights,  legislative  redistricting,  housing,  public 
accommodation,  or  membership  in  organizations.  These  areas  are  covered  by  Title  11  of 
the  Civil  Rights  Act  of  1964^  and  the  Voting  Rights  Act  of  1965. ''^  There  is  general 
agreement  that  affirmative  action  is  mostly  applicable  to  higher-status  positions  over 
lower-status  ones,  white-collar  work  over  blue  collar  work,  skilled  work  over  nonskilled 
work,  and  managerial  and  supervisory  positions  over  those  that  are  not." 
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Even  ardent  supporters  disagree  about  what  constitutes  a  proper  definition  of 
affirmative  action,  since  the  reality  is  that  there  is  a  spectrum  of  affirmative  action 
solutions,  depending  upon  which  specific  program  is  being  debated.  However,  there 
seems  to  be  little  disagreement  that  when  it  was  originally  envisioned,  the  program 
entailed  casting  a  wider  net;  one  that  would  make  sure  that  potential  students,  employees, 
and  government  contractors  fi-om  minority  backgrounds  were  sought  out  and  considered 
for  positions.  Various  government  agencies,  legal  battles,  and  in  some  cases  the 
organizations  themselves  moved  fi-om  this  version  of  affirmative  action  to  different 
versions  of  goals,  timetables,  and  quotas.'^  In  accordance  with  Lawrence  and  Matsuda's 
terminology,  they  moved  fi-om  using  a  shallow  meaning  to  using  a  deep  meaning. 

Affirmative  action  has  at  least  three  components.  The  first  component  is 
affirmative  recruitment.  Affirmative  recruitment  means  that  institutions  of  higher 
education  or  employers  aggressively  encourage  racial  minorities  to  apply  for  admission 
or  employment.  To  accomplish  this  goal,  colleges  and  universities  have  sent  students  and 
professors  into  inner-city  neighborhoods,  to  help  high  school  students  understand  what 
college  is  all  about  and  gain  the  confidence  needed  to  apply  for  admission.  Employers,  on 
the  other  hand,  might  advertise  employment  opportunities  in  newspapers  that  have  a  large 
minority  readership.  The  various  branches  of  the  armed  forces  have  used  affirmative 
recruitment  to  successfiilly  achieve  a  more  integrated  force,  turning  one  of  the  most 
racially  divided  organizations  in  society  into  one  of  the  most  racially  integrated.  Most 
Americans  seem  to  support  the  concept  of  affirmative  recruitment.    This  meaning  relates 
directly  to  Lawrence  and  Matsuda's  "shallow  meaning"  of  affirmative  action. 
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The  second  component  is  affirmative  fairness.  Affirmative  fairness  means  going 
out  of  the  way  to  make  sure  that  a  minority  candidate  for  a  college  entering  class,  an 
employment  position,  or  a  promotion  has  been  considered  fairly.  In  college  admissions, 
fair  treatment  may  mean  looking  at  the  particular  background  of  an  applicant  to 
determine  if  it  is  fair  to  apply  the  usual  admission  requirements  in  his  or  her  particular 
case.  Such  a  review  might  consider  whether  the  applicant  lived  in  circumstances  that 
make  it  unlikely  that  the  standard  admission  test  will  properly  measure  his  or  her  mental 
ability.  This  consideration  is  based  on  the  supposition  that  usual  measures  applied  to 
suburban  middle-class  students  do  not  provide  proper  information  about  students  from 
the  inner  cities  and  poor  rural  areas.  Another  possible  consideration  is  whether  the 
applicant  had  to  overcome  obstacles  to  finish  high  school,  that  other  students  did  not  face. 
Such  obstacles  include  having  to  work  so  as  to  help  support  one's  family;  or  attending  an 
inadequate  school.  In  the  employment  context,  the  question  is  asked  has  the  applicant 
actually  been  judged  on  merit,  or  has  racism  been  a  factor  in  the  evaluation  process.  Most 
Americans  seem  to  support  affirmative  fairness.'"*  This  meaning  falls  somewhere  between 
Lawrence  and  Matsuda's  shallow  and  deep  meanings  of  affirmative  action. 

The  third  component  is  affirmative  preference.  Affirmative  preference  means 
preferring  someone  of  the  right  race  over  someone  who  is  of  the  wrong  race.  This 
preference  can  seem  minor,  such  as  preferring  someone  of  a  particular  race  when  both 
candidates  are  equally  qualified.  The  preference  can  seem  more  significant,  however, 
when  a  highly  qualified  candidate  for  college  admission  or  a  job  or  a  promotion  is  passed 
over  for  a  minority  applicant  who  is  cleariy  less  qualified.  Because  social  scientists  have 
not  studied  the  phenomenon,  it  is  not  known  how  oft;en  this  has  happened  since  1970, 


when  affirmative  action  became  a  significant  part  of  American  society  Critics  of 
affirmative  action  say  it  occurs  all  the  time.  Supporters  of  affirmative  action  say  it  almost 
never  happens.  Social  scientists  have  found  that  most  Americans  do  not  favor  affirmative 
preference.'' 

Origins  of  Terminology 

The  term  affirmative  action  predates  the  civil  rights  movement.  The  basic  idea 
comes  from  the  centuries-old  English  concept  of  equity,  or  the  administration  of  justice 
according  to  what  was  fair  in  a  particular  situation,  as  opposed  to  rigidly  following  legal 
rules,  which  may  have  a  harsh  result.  Some  have  contended  that  the  phrase  affirmative 
action  first  appeared  as  part  of  the  1935  National  Labor  Relations  Act.  There,  it  meant 
that  an  employer  who  was  found  to  be  discriminating  against  union  members  or  union 
organizers  would  have  to  stop  discriminating,  and  also  take  affirmative  action  to  place 
those  victims  where  they  would  have  been  without  the  discrimination.'^ 

In  the  civil  rights  context,  the  term  affirmative  action  first  appeared  in  President 
John  F.  Kennedy's  Executive  Order  10925,  matched  up  with  a  color-blind  view  of 
society"  The  term  was  repeated  in  President  Lyndon  Johnson's  revision.  Executive 
Order  1 1246.'^  Firms  under  contract  with  the  federal  government  were  to  not 
discriminate,  and  were  also  to  "take  affirmative  action  to  ensure  that  applicants  are 
employed,  and  that  employees  are  treated  during  employment,  without  regard  to  their 
race,  creed,  color  or  national  origin."  Section  706(g)  of  the  Civil  Rights  Act  of  1964  also 
permitted  courts  to  order  "affirmative  action"  in  cases  where  an  employer  was 
"intentionally  engaged  in"  an  unlawfijl  employment  practice,  such  as  the  denial  of 
opportunity  on  the  basis  of  race  '^  As  it  was  developed  in  the  civil  rights  administrative 


agencies  and  the  courts,  however,  affirmative  action,  as  well  as  simple  nondiscrimination, 
came  to  mean  something  quite  different  from  any  color-blind  approach.  It  came  to  mean 
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race-conscious,  rather  than  color-blind. 

The  term  affirmative  action  was  again  used  in  the  era  following  BroM'n  v.  Board 
of  Education    as  a  response  to  subtle  forms  of  societal  discrimination  that  continued  to 

22 

operate  against  racial  minorities.  Despite  the  invalidation  of  segregation  laws  in  Brown, 
whites  were  still  customarily  granted  priority  over  minorities  in  the  allocation  of  jobs  and 
educational  opportunities,  even  when  the  minorities  possessed  qualifications  that  were 
the  same  as  or  better  than  the  qualifications  of  the  whites  receiving  preferential  treatment. 
In  1961  Vice-President  Lyndon  Johnson  oversaw  the  drafting  for  President  John  F. 
Kennedy  of  Executive  Order  10925,  which  prohibited  racial  discrimination  in  civil 
service  hiring  and  government  contracting.  Executive  Order  1 0925  stated  in  part,  "The 
contractor  will  not  discriminate  against  any  employee  or  applicant  for  employment 
because  of  race,  creed,  color,  or  national  origin.  The  contractor  will  take  affirmative 
action  to  ensure  that  applicants  are  employed,  and  that  employees  are  treated  during 
employment,  without  regard  to  their  race,  creed,  color,  or  national  origin." 

Laws  and  regulations  developed  that  extended  the  Civil  Rights  Act  of  1964  to 
ensure  equal  opportunity.  These  included  controversial  affirmative  action  regulations  and 
programs.  Like  the  Civil  Right  Act,  they  arose  in  the  time  when  opportunity  for  Afiican- 
Americans  was  the  dominant  issue,  and  the  problem  of  opportunity  for  other  groups, 
including  Hispanics,  Asian- Americans,  and  American  Indians,  was  near  the  bottom  of  the 
national  agenda. 

As  disclosed  in  the  previous  discussion,  it  was  difficult  to  provide  one  all- 
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encompassing  definition  of  affirmative  action.  For  example,  there  were  affirmative  action 
regulations  that  some  companies  contracting  with  the  government  were  supposed  to 
follow  with  voluntary  affirmative  action  programs.  Many  other  companies  had  voluntary 
affirmative  action  programs.  There  was  added  complexity,  because  the  regulations 
changed  over  time,  and  affirmative  action  programs  were  never  the  same  for  different 
types  of  opportunity.  Affirmative  action  in  employment  was  not  the  same  as  the  mostly 
voluntary  programs  in  higher  education  or  professional  school  admissions,  and  neither  of 
these  was  identical  to  affirmative  action  in  legally  mandated  contract  set-asides  or  in 
Small  Business  Administration  assistance  for  minorities.^" 

Policy  makers  themselves  were  contused.  The  earliest  uses  of  the  term  affirmative 
action  in  the  context  of  civil  rights  enforcement  lacked  clear  intentions.  The  term 
appeared  in  President  John  F.  Kennedy's  Executive  Orders  10925  and  1 11 14,  prohibiting 
discrimination  on  the  basis  of  race,  national  origin,  and  religion  and  requiring  affirmative 
action  to  ensure  nondiscrimination  by  government  contractors.^^  It  appeared  again  in 
Title  VII  of  the  Civil  Rights  Act  of  1964,^^  where  courts  were  empowered  to  order 
companies  guilty  of  discriminating  to  take  affirmative  action  to  put  discrimination 
victims  in  their  rightful  place.  In  1965  the  term  was  repeated  in  President  Lyndon 
Johnson's  Executive  Order  11 246.^'  In  none  of  these  instances  was  affirmative  action 
clearly  defined.^^ 

To  some,  affirmative  action  seemed  to  mean  what  was  later  called  soft  afFirmative 
action.  But  this  was  by  no  means  clear.  The  executive  orders  and  Title  VII  Usted  some 
activities  that  might  be  included,  such  as  hiring  employees  and  giving  back  pay.  The 
wording  in  Title  VTI  suggested  affirmative  action  aimed  at  identifiable,  individual  victims 
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of  discrimination,  but  the  executive  orders,  which  required  promises  of  affirmative  action 
before  a  contractor  was  officially  found  to  have  discriminated,  could  not  have  meant  that. 
A  Johnson  administration  memorandum  dated  January  1964  highlighted  the  confused 
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nature  of  the  policy. 

The  document,  "Affirmative  Action  Commitment  Under  Executive  Orders  10925 
and  1 11 14,"  intended  to  acquaint  government  contractors  with  the  requirement  of 
affirmative  action.  It  explained  that  affirmative  action  was  a  relatively  new  concept  in 
contract  management.  There  was  nothing  in  the  provided  definition  that  suggested  race 
consciousness,  later  to  have  a  major  negative  impact  on  affirmative  action's  political 
support.  The  memorandum  stated,  "Affirmative  action  means  positive  or  firm  or 
aggressive  action  as  opposed  to  negative  or  infirm  or  passive  action.  Affirmative  action 
encompasses  the  steps  necessary  to  ensure  that  a  contractor  puts  into  practice  his  stated 
policies  of  equal  employment  opportunity  without  regard  to  race,  color,  creed  or  national 
origin."  With  a  clear  focus  on  Afi-o- Americans,  the  memorandum  listed  twenty-five 
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suggested  examples  of  affirmative  action. 

The  simplicity  of  the  suggestions  revealed  the  nature  of  race  relations  in  the  early 
1960s  when  discrimination  was  severe  and  open.^'  For  example,  one  suggestion  for 
affirmative  action  was  to  eliminate  segregated  washrooms,  cafeterias,  smoking  areas, 
locker-rooms,  drinking  fountains,  time  clocks,  pay-lines,  contractor  sponsored 
recreational  programs,  and  so  on.  Another  was  a  hallmark  of  soft  affirmative  action: 
employers  should  try  publication  and  dissemination  of  a  written  policy  of  equal 
employment  opportunity.  Some  of  the  stronger  recommendations  revealed  both 
surprising  differences  with  later  beliefs  concerning  the  nature  of  discrimination  and 
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awareness  of  the  taboo  nature  of  race-consciousness  and  preferences.  For  instance, 
suggestion  number  nine  gave  no  preference  to  minorities,  "Seek,  employ  and  develop 
minority  group  personnel,  as  well  as  others,  in  white  collar  classifications  to  ensure  that 
the  best  talents  and  abilities  of  the  others  nation's  manpower  resources  are  utilized  most 
advantageously."  Although  in  later  years  most  civil  rights  administrators  saw  the  use  of 
employment  tests  on  which  Afiican-Americans  performed  pooriy  as  culturally  biased  and 
discriminatory,  example  number  eighteen  suggested,  "Re-evaluate  quahfications  of  lower 
echelon  minority  employees  to  ensure  equal  consideration  for  job  progression  based  on 
standards  and  qualifications  which  should  be  no  higher  or  no  lower  than  those  established 
for  white  employees."  Still,  even  in  1964  there  was  a  harbinger  of  things  to  come.  The 
document  ended  by  declaring  that  each  contractor  would  have  to  devise  its  own  plan  to 
achieve  the  maximum  utilization  of  available  manpower.  In  other  words,  affirmative 
action  was  not  orientated  toward  some  procedural  justice,  as  was  Title  VII,  but  toward  a 
substantive  resuh?^ 

It  was  not  long  before  a  combination  of  forces  led  to  the  development  of  the 
affirmative  action  presently  known.  Scholars  and  pundits  fi"equently  have  introduced 
affirmative  action  vnth  the  assumption  that  policy  originators  were  trying  to  compensate 
Airican-Americans  for  centuries  of  discrimination.  Sociologist  John  Skrentny  argued, 
that  while  enforcing  Title  VII  federal  courts  often  ordered  certain  firms  or  public 
institutions  to  enforce  racial  hiring  goals  as  compensation  for  past  discrimination.  Some 
civil  rights  groups  also  have  made  compensation  arguments.  But  the  original  justification 
for  affirmative  action  in  employment  put  forth  by  those  implementing  the  policy  was 
administrative  pragmatism.^''  Civil  rights  enforcers  said  they  needed  an  effective  and 
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efficient  means  of  stopping  present  discrimination.  This  was  very  difficult  to  prevent 
when  the  government  relied  solely  on  promises  by  employers  or  charges  made  by 
aggrieved  individuals.  Others  justified  the  policy  as  a  means  to  quell  the  crisis  of  urban 
racial  unrest  m  the  1960s.''* 
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In  September  1965  President  Lyndon  Johnson  signed  Executive  Order  11 246, 
just  fifteen  months  since  he  had  signed  the  Civil  Rights  Act.'^  One  section  of  that  act 
permitted  courts  to  order  such  affirmative  action  as  may  be  appropriate  to  end 
discrimination  and  to  establish  restitution  in  cases  where  de  jure  or  de  facto 
discrimination  had  been  found.  The  executive  order  went  further.  It  required  every 
federal  contractor  above  a  minimum  size  to  fianction  as  an  affirmative  action  employer. 

Under  the  executive  order,  to  be  an  affirmative  action  employer  was  to  make  sure 
that  the  organization  imposed  no  artificial  barriers  to  persons  in  certain  targeted 
categories.  At  present,  the  targeted  categories  are  derived  fi-om  considerations  of  gender 
and  ethnicity.  White  females,  ethnic  minority  females,  and  ethnic  minority  males  make 
up  the  categories  by  the  regulations  that  have  flowed  fi"om  Executive  Order  1 1246.  To 
these  have  been  added  qualified  persons  with  disabilities  by  the  Rehabilitation  Act  of 
1973^^  and  Vietnam  War  veterans  by  the  Vietnam  Era  Veterans  Readjustment  Assistance 
Act  of  1974.'^  In  the  issuance  of  the  executive  order  as  amended,  and  regulations  and 
legislative  acts  which  followed,  the  elimination  of  artificial  barriers  for  some  groups  of 
people  was  considered  to  be  tantamount  to  assuring  actual  equal  opportunity  for  all 
individuals.'*^ 

To  assist  employers,  federal  regulations  delineated  the  method  by  which  an 
organization  can  make  sure  that  artificial  barriers  do  not  exist.  The  method  was 
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supposedly  simple  and  results  orientated.  If  an  organization  employed  people  of  various 
designated  groups  in  proportion  to  their  availability  in  the  relevant  labor  market,  then  the 
organization  had  prima  facie  evidence  that  there  is  no  discrimination,  either  in  terms  of 
disparate  treatment  or  disparate  impact.'" 

Race-conscious  affirmative  action  policies  in  the  1970s  rapidly  followed  the 
triumph  of  liberal  nondiscrimination  in  the  1960s.  As  John  Skrentny  pointed  out  in  his 
book,  77?^  Ironies  of  Affirmative  Action,  so  powerful  was  the  American  belief  in  the 
principle  of  color-blind  law  by  the  1970s  that  advocacy  of  racial  preference  became  one 
of  the  third  rails  of  American  politics."^  Race-conscious  affirmative  action  was  famiUar 
term  of  journalistic  convenience.  It  identified  unambiguously  the  controversial  element  of 
minority  preferences  in  the  distribution  of  benefits.  But  it  also  conflated  racially  targeted 
civil  rights  remedies  with  affirmative  action  preferences  for  groups,  such  as  Hispanics 
and  women,  given  protected  class  status  irrespective  of  race.  In  order  to  correct  any 
misunderstanding,  one  journal.  The  New  Republic,  substituted  the  term  hard  affirmative 
action  for  race-conscious  affirmative  action.  The  term  hard  affirmative  action  included 
nonracial  as  well  as  racial  preferences,  and  it  distinguished  such  remedies,  available  only 
to  officially  designated  protected  classes,  fi"om  the  soft  affirmative  action  of  the 
Kennedy- Johnson  administrations,  which  emphasized  special  outreach  programs  for 
recruiting  minorities  but  did  so  with  a  traditional  liberal  framework  of  equal  individual 
rights  for  all  citizens.  The  descriptors  race-conscious  affirmative  action  and  hard 
affirmative  action  have  often  been  used  interchangeably.''' 

The  architects  of  race-conscious  affirmative  action,  Skentny  observed,  developed 
their  remedy  in  the  face  of  public  opinion  heavily  arrayed  against  it.  Unlike  most  public 
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policy  in  America,  hard  affirmative  action  was  originally  adopted  without  the  benefit  of 
any  organized  lobbying  by  the  major  interest  groups  involved.  Instead,  government 
bureaucrats,  not  benefiting  groups,  provided  the  main  impetus.  The  race-conscious  model 
of  hard  affirmative  action  was  developed  in  trial  and  error  fashion  by  a  coalition  of 
mostly  white,  second  tier  civil  servants  in  the  social  service  agencies  of  the  executive 
branch  of  federal  government,  including  the  Department  of  Labor,  the  Department  of 
Housing  and  Urban  Development,  and  the  Department  of  Health,  Education,  and 
Welfare.  This  was  a  network  of  Kennedy-Johnson  administrations  Uberals  in 
Washington's  mission  agencies,  working  with  a  small  group  of  young,  often  black  policy 
entrepreneurs,  coordinating  with  allies  in  the  Justice  Department  and  the  Equal 
Employment  Opportunity  Commission,  and  linked  to  counterparts  in  regional  and 
municipal  government  by  the  sprawling  federal  grant  network.  Once  started  in  this  way, 
hard  affirmative  action  spread  during  the  1970s  with  surprising  little  attempt  by 
conservatives  to  stop  it.'*^ 

Groups  Included  under  Afiirmative  Action 

Although  the  policy  of  affirmative  action  always  included  Afiican-Americans  and 
was  developed  to  cope  with  their  unique  problems,  it  has  formally  included  other  groups 
fi-om  its  inception.  In  the  mid- 1 960s  these  were  the  Hispanics,  the  Asian- Americans,  and 
the  American  Indians.  The  reasons  these  groups  were  included  and  others  were  not  are 
obscure,  but  it  is  possible  that  few  thought  it  was  a  matter  of  importance  because  the  non- 
black  groups  were  small  in  the  mid-1960s.  These  basic  categorizations  have  allowed 
affirmative  action  to  go  beyond  Afiican-Americans  to  include  Caribbean  and  Afiican 
blacks,  persons  fi-om  Latin  America,  the  Spanish  Caribbean,  and  Spain,  and  Asians,  but 
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from  eastern  and  southern  Asia  and  the  Pacific  islands  only.  Eskimos  and  Aleuts  have 
been  included  with  American  Indians  as  aboriginal  beneficiaries  of  affirmative  action. 
Affirmative  action  programs  have  increasingly  included  non-blacks,  mixed-race  persons, 
and  non-African-American  blacks."*^ 

Historian  Thomas  Sugrue  provided  an  original  genealogy  of  the  affirmative  action 
controversy.  Its  origins,  he  argued,  lie  in  the  unintended  consequences  of  the  New  Deal. 
President  Franklin  Roosevelt's  New  Deal  policies  worked  to  satisfy  working  class  white 
Americans'  desire  for  security,  but  left  out  African-Americans  desire  for  security  with 
equality.  The  late  1940s  through  the  middle  1960s  saw  African- American  civil  rights 
groups  using  a  discourse  of  color-blindness  to  press  for  equality  without  regard  to  color. 
But  early  state-level  fair  employment  programs  and  the  early  federal  civil  rights 
protections  did  not  immediately  bring  about  equality,  especially  in  trade  unions.'*^ 

Roosevelt's  pro-labor  policies  allowed  the  construction  unions  to  become  a  solid 
step  up  the  socioeconomic  ladder  for  thousands  of  Americans,  including  many  Catholics 
of  Irish  or  eastern  and  southern  European  descent.  These  European- Americans 
maintained  the  trade  unions  as  an  ethnic  niche  for  themselves.  The  federal  government 
responded  with  affirmative  action  designed  to  force  the  unions  to  bring  in  African- 
Americans.  Sugrue  argued  that  the  efforts  of  the  Kennedy  administration  in  this  direction 
were  weak,  confused,  and  mostly  ineffectual.  But  the  threat  that  Kennedy's  efforts 
symbolized  produced  a  disproportionate  emotional  reaction  from  the  unions  The  result 
was  local  African- American  leaders'  adoption  of  a  race-conscious  discourse  and  support 
for  the  new  affirmative  action  policy,  while  the  unions  used  the  old  civil  rights  language 
to  resist."*^ 
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Varieties  of  Affirmative  Action 

There  are  a  number  of  race-,  ethnic-,  and  gender-conscious  practices  that  have 
been  called  affirmative  action.  Five  models  or  types  of  it  were  identified  and 
distinguished  by  legal  scholar  David  Oppenheimer.  He  suggested  that  it  is  useful  to 
conceive  of  the  varieties  of  affirmative  action  as  existing  on  a  continuum  At  one  extreme 
are  those  of  an  employer  or  educational  institution,  which  affirmatively,  positively  and 
actively,  carries  out  a  policy  of  nondiscrimination  on  the  basis  of  race,  ethnicity,  gender, 
or  other  characteristics  not  germane  to  the  position  of  employee  or  student  At  the  other 
extreme  is  the  deliberate  seeking  of  a  person  because  of  his  or  her  ascribed  status, 
whether  it  is  black  skin,  a  Hispanic  surname,  or  chromosomal  makeup.  Oppenheimer 
called  this  the  targeted  hiring  or  outreach  type  in  affirmative  action  programs.'*^  For 
instance,  universities  have  commonly  filled  positions  contingent  upon  finding  a  person  of 
the  desired  race,  ethnicity,  or  gender.  Among  the  faculty  searches  approved  for  the  1992- 
1 993  academic  year  by  California  State  University,  Los  Angeles  was  "One  probationary 
position  in  Sociology,  to  be  filled  only  if  a  black  or  Hispanic  colleague  can  be 
appointed."'*^  Sometimes  positions  were  created  to  be  filled  only  by  a  person  of  a 
specified  ascribed  characteristic. 

The  quota  type  is  what  most  people  who  oppose  affirmative  action  have  meant  in 
usage  of  the  term.  The  type  includes  all  the  programs  that  set  specific  numbers.  The 
University  of  California  at  Davis,  before  the  Regents  of  the  University  of  California  v. 
Bakke  '^decision  of  the  Supreme  Court,  set  aside  sixteen  of  one  hundred  places  in  its  law 
school's  entering  class  specifically  for  minority  students.  In  Kaiser  Aluminum  and 
Chemical  Corporation  v.  Weber, the  Supreme  Court  approved  a  quota  plan  whereby  50 


28 

percent  of  the  positions  m  a  training  program  were  to  be  reserved  for  black  employees, 
until  such  time  as  the  proportion  of  craft  workers  was  similar  to  the  proportion  of  blacks 
in  the  local  workforce.  In  1988  Duke  University  adopted  a  plan  requiring  every 
department  and  program  in  the  university  to  hire  at  least  one  new  black  by  1993  or  face 
penalties  from  the  administration."  In  the  same  year,  the  University  of  Wisconsin- 
Madison  announced  plans  to  employ  seventy  minonty  professors  during  the  next  three 
years.^^  Many  law  schools,  such  as  Berkeley,  Georgetown,  and  Texas,  have  had  quota- 
type  adnussions  programs.^'' 

A  third  type  of  affirmative  action  are  preference  programs.  These  are  programs 
that  do  not  have  not  have  quotas,  but  give  preference  to  certain  categories  of  persons.  For 
example,  "As  part  of  its  Affirmative  Action  Program,  Marquette  [University]  gives 
preference  in  hiring  to  Jesuits,"  wTote  the  chairman  of  that  university's  sociology 
department  to  a  job  applicant.  "  "''  University  student  admission  programs  that  give 
preference  to  individuals  of  certain  racial  and  ethnic  background  are  more  common. 
Another  example  of  preference  programs  includes  those  that  provide  veterans  bonus 
points  on  civil  service  examinations.  An  illustration  of  this  is  found  in  Personnel 
Administrator  of  Massachusetts  v.  Feeney.^^  There,  Massachusetts  established  a  hiring 
preference  for  veterans  by  granting  them  bonus  points  on  a  civil  service  examination.  As 
a  result,  although  there  was  no  quota,  veterans  had  a  significant  advantage  over  non- 
veterans  in  competing  for  state  jobs  "'''  Another  example  is  the  consent  decree  entered  into 
by  the  city  of  Memphis,"^  which  became  the  focus  of  the  Supreme  Court's  decision  in 
Firefighters  Local  Union  No.  17 84  v.  Stotts,  resulting  from  a  claim  of  racial 
discrimination  against  the  city's  fire  department.'^  The  agreement  was  that  women  and 
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minority  city  employees  not  employed  by  the  fire  department  could  apply  for  openings 
there  before  white  male  city  employees  or  any  non-city  employees.  In  Johmoti  v. 
Transportatiov  Depcn  mmit,  Sania  Clara  County f'^'  the  Court  decided  that  a  preference 
program  involving  gender  was  in  accord  with  Title  VII  of  the  Civil  Rights  Act  of  1964.** 

The  self-examination  type,  the  founh  kind  of  affirmative  action  program 
acknowledged  by  Oppenheimer,  is  common  in  government,  universities,  and  large 
private  industries.  Topically,  research  is  done  to  determine  what  the  numerical  situation  is 
with  respect  to  minorities  and  women.  Then  goals  and  timetables  are  set  up  for  increasing 
their  proportions  in  certain,  generally  upper-level,  job  categories.  The  attempt  is  to 
achieve  representation  of  underrepresented  categories  corresponding  to  the  proportions  of 
persons  qualified  to  fill  the  positions  Sometimes,  particularly  for  many  professional  and 
scientific  specialties,  minorities  are  only  a  very  small  or  nonexistent  proportion.  At  the 
other  extreme,  those  considered  qualified  to  fill  a  particular  job  category  or  training 
program  are  the  same  as  the  category'' s  proportion  in  the  local  work  force. 

A  fifth  type  of  affirmative  action  is  nondiscrimination.  According  to 
Oppenheimer,  nondiscrimination  is  composed  of  two  subtypes;  active  and  passive 
nondiscrimination  The  former  may  involve  a  variety  of  practices  to  avoid  discrimination, 
such  as  sensitivity  training  of  employees  and  abandoning  practices  that  are  believed  to 
have  a  discriminator^'  effect,  like  tests  and  educational  requirements,  most  usually  for 
high  school  graduation.  The  latter  would  be  similar  to  what  is  sometimes  called  soft 
affirmative  action,  as  discussed  previously.*^ 

To  some,  passive  nondiscrimination  would  logically  be  outside  of  a  discussion  of 
affirmative  action.  But,  Oppenheimer  argued  that  public  perception  of  affirmative  action 
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and  nondiscrimination  are  intertwined.  This  is  an  important  aspect  of  the  intellectual 

confusion  that  surrounds  afifirmative  action.  Oppenheimer  argued  that. 

When  a  court's  decision  that  an  individual  was  the  victim  of  unlawful 
discrimination  results  in  the  payment  of  damages  and  an  order  of  employment, 
admission  or  reinstatement,  the  remedy  is  likely  to  be  perceived  as  a  form  of 
afifirmative  action.  When  an  employer-defendant,  or  potential  defendant,  agrees  to 
a  remedy  to  settle  or  avoid  a  discrimination  action,  it  is  even  more  likely  to  be 
seen  as  affirmative  action,  by  observers  if  not  by  the  participants.  The  failure  to 
recognize  that  at  least  some  of  the  participants  in  a  public  debate  about 
affirmative  action  are  likely  to  use  the  term  to  include  nondiscrimination 
compounds  the  confusion  which  occurs  when  the  subject  is  discussed. 

Others,  such  as  Tomasson,  Crosby,  and  Herzberger,  have  argued  to  the  contrary.  Simply 

because  the  public  does  intertwine  perceptions  of  nondiscrimination  and  affirmative 

action  and  that  the  above  examples  are  intuitively  reasonable,  is  not  sufficiently 

convincing  to  regard  passive  nondiscrimination  as  belonging  under  the  rubric  of 

affirmative  action.  Such  regard  confuses  the  issue  of  what  is  affirmative  action.  And,  it 

lends  to  affirmative  action  the  moral  high  ground  of  nondiscrimination.^^ 

Tomasson,  Crosby,  and  Herzberger  have  further  contended  that  race-conscious 

affirmative  action  in  higher  education  is  quite  unnecessary  in  a  country  oversupplied  with 

colleges  and  universities.  They  found  that  preferential  undergraduate  admissions  has 

relevance  for  only  a  very  small,  but  very  significant,  proportion  of  colleges  and 

universities,  those  that  are  able  to  be  selective.  Fewer  that  5  percent  of  fi-eshman  are 

enrolled  in  the  twenty-five  highest  ranked  universities  and  the  twenty-five  highest  ranked 

small  colleges. The  great  majority  of  freshman  enrolls  in  institutions  that  require  little 

more  than  graduating  from  high  school  with  some  mild  provisions  regarding  grade  point 

averages  and  test  scores.  Some  state  colleges  and  universities,  sometimes  by  legislative 

mandate,  have  no  admission  requirements  beyond  high  school  graduation.  And, 
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community  colleges,  as  part  of  their  very  nature  of  existence,  admit  anyone.  But 
affirmative  action  is  a  major  concern  to  elite  colleges  and  universities.  Recently,  the 
reason  most  often  given  for  such  concern  is  the  need  to  achieve  a  diverse  student  body. 
The  old  reason,  to  compensate  for  past  harmful  discrimination,  has  been  replaced  as  the 
beneficiaries  of  affirmative  action  have  expanded  beyond  blacks  to  include  other  groups 
for  whom  the  claim  of  past  discrimination  is  not  compelling.  For  example,  there  is  a 
virtual  absence  of  gender-based  affirmative  action  in  undergraduate  higher  education, 
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although  it  is  still  present  in  some  graduate  and  professional  schools. 

There  is  another  type  of  preference,  much  less  publicly  touted  by  colleges  and 
universities  than  that  of  achieving  racial  and  ethnic  diversity.  It  is  affirmative  action  for 
the  privileged.  And,  in  certain  cases,  it  is  used  to  justify  racial  and  ethnic  preferences. 
Some  colleges  and  universities  have  argued  that  if  special  treatment  is  given  to  the 
offspring  of  alumni,  it  is  equally  just  to  give  similar  treatment  to  racial  minority 
applicants.  One  cannot  accept  the  former  sort  of  preference  and  not  the  latter.  Justice 
Lewis  Powell  argued  this  very  point  in  his  famous  Regents  of  the  University  of  California 
V.  Bakke  opinion  of  1978  .^^  But,  as  John  Jeffries,  Jr.  wrote  in  his  biography  of  the  Justice, 
he  intended  it  to  be  only  a  temporary  measure,  maybe  to  last  a  decade.  The  Justice  feared 
that  special  admissions  programs  like  those  at  the  University  of  California  at  Davis  would 
become  entrenched  bureaucracies,  and  minorities  would  come  to  regard  them  as 
perpetual  entitlements.  For  Powell,  race-conscious  preferences  were  a  short-term 
response  to  a  pressing  need.^^ 

At  Harvard  College  in  1968  almost  half  of  alumni  sons  who  applied  were 
admitted.  This  has  declined  in  recent  years  to  approximately  40  percent  of  alumni 


children  against  14  percent  of  non-alumni  applicants  Harvard  University  has  attempted 
to  justify  this  preference  by  claiming  that  alumni  are  one  of  the  constituencies  im.portant 
to  the  university.  Others  have  contended  that  it  exists  to  encourage  alumni  to  be  generous 
with  their  financial  contributions.  Overall,  preferential  treatment  of  legacies  in  elite 
colieges  and  universities  has  received  little  criticism,  despite  the  fact  that  some  believe  it 
to  be  a  deplorable  practice. ^° 

In  part  due  to  America's  past  racial  discrimination,  affirmative  action  programs 
moved  beyond  simple  race-neutral  nondiscrimination  of  the  type  initially  undertaken  by 
University  of  Wisconsin  administrative  officials  in  the  late  1960s,  toward  a  more 
aggressive  plan  that  would  lead  to  diversity  on  campus.  Such  a  proactive  plan  meant 
providing  preferential  treatment  to  members  of  certain  identified  racial  groups.  It  also 
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meant  rejection  of  the  legal  concept  of  a  color-blind  Constitution. 

There  have  been  at  least  tliree  varieties  of  affirmative  action  programs  created  by 
colleges  and  universities.  One  type  of  affirmative  action  admission  policies  is  modeled 
after  the  Har/ard  admission  program,^^  as  discussed  previously.  Under  such  a  program, 
the  college  or  university's  admissions  committee  seeks  out  qualified  minority  applicants 
who  will  provide  diversity  to  the  incoming  class  of  students.  And  the  race  of  an  applicant 
is  a  positively  weighted  factor  in  the  admissions  decisions  of  the  committee,^'' 

A  second  type  focuses  on  the  ethnicity  of  its  applicants  in  order  to  enroll  a  small 
number  of  minority  students  in  each  entering  class,  whether  undergraduate  or  graduate 
and  professional  schools.  The  dominant  weight  in  the  admissions  process  is  given  to  the 
traditional  numerical  scores,  standardized  test  results,  and  grade  point  averages. 
However,  administrators  create  minority  recruitment  goals  to  diversify  the  student 
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population.  For  example,  admissions  committee  members  are  given  a  goal  of  5  percent 
minority  admissions.  Consequently,  the  admissions  committee  recommends  minority 
applicants  who  score  in  the  average  range  but  who  are  considered  the  most  qualified 
minority  applicants.  Implicit  is  the  understanding  that  the  goal  may  not  be  met  because 
the  committee  members  could  not  identify  a  sufficient  number  of  qualified  minority 
applicants.^'' 

A  third  type  of  affirmative  action  higher  education  admission  programs  sets  aside 
a  fixed  number  of  seats  for  minority  applicants  and  employs  a  dual  admissions  screening 
process.  Sometimes  called  a  quota  or  set-aside  program,  this  affirmative  action  plan 
differs  fi-om  the  second  in  that  it  fills  every  one  of  the  seats  reserved  for  minority 
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applicants  to  the  mstitution. 

Affirmative  Action  Distinguished  from  Equal  Opportunity  and  Nondiscrimination 

The  lawfiihiess  of  affirmative  action  relies  primarily  on  two  separate  sources  of 
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law;  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment    and  Title  VII  of  the 
Civil  Rights  Act  of  1964. A  violation  of  the  Fourteenth  Amendment  requires  an 
intention  to  commit  invidious  racial  discrimination,^*  and  liability  for  such  discrimination 
can  attach  equally  for  official  discrimination  against  either  non-minority  or  minority 
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mdividuals.    Similarly,  at  the  time  of  the  civil  rights  movement  of  the  1960s,  and 
especially  during  the  congressional  debate  and  enactment  of  the  Civil  Rights  Act  of  1 964 
and  its  Title  VTI  most  public  officials  and  lawyers  thought  that  the  purpose  of  Title  VII 
was  solely  to  rectify,  by  a  uniform  standard,  specific  racial  harms  intentionally  inflicted 
by  employers,  and  later  by  government  agencies,  on  victims  of  either  race;  not  to  promote 
racial  preferences  or  quotas.*"  This  type  of  color-blind,  voluntary'  standard  was 
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summarized  many  years  later  by  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  in  its 

decision  in  the  case  of  Coalition  for  Economic  Equity  v.  Wilson. Here  the  court 

proclaimed  its  approval  of  California  Proposition  209  statmg: 

The  standard  of  review  under  the  Equal  Protection  Clause  does  not  depend  on  the 
race  or  gender  of  those  burdened  or  benefited ....  Proposition  209  amends  the 
California  Constitution  simply  to  prohibit  state  discrimination  against  or 
preferential  treatment  to  any  person  on  account  of  race  or  gender. ...  To  be 
constitutional,  a  racial  classification,  regardless  of  its  purported  motivation,  must 
be  narrowly  tailored  to  serve  a  compelling  governmental  interest,  an  extraordinary 
justification. 

Because,  however,  affirmative  action  depends  on  some  form  of  preferential  treatment  of 
marginalized  groups  whose  unjust  treatment  does  not  lend  itself  to  redress  through 
ordinary  litigation  based  on  conventional  proof,  these  early  views  against  proportional 
treatment  or  quotas,  through  persistence  and  reappearance,  provide  an  unavoidable 
background  against  which  the  competing  and  conflicting  justifications  of  affirmative 
action  have  emerged. 

In  contrast  to  these  early  color-blind  and  volitional  rationales  for  anti- 
discrimination doctrine  and  the  rationales  later  acceptance  to  render  affirmative  action 
anathema  in  Hopwood  v.  Texas  ^'and  Proposition  209,  affirmative  action  emerged  in  the 
late  1960s  and  early  1970s  as  a  preferential  method  to  attack  racial  segregation  and 
discrimination  in  the  operations  of  government  contractors  These  first  plans  came  neither 
fi-om  the  Equal  Protection  Clause  nor  fi-om  Title  VII  but  fi"om  a  series  of  presidential 
orders  and  decisions  and  administrative  directives,  discussed  previously,  requiring 
overtly  racial  hiring  by  government  contractors,  generally  without  imposing  a 
precondition  of  intent  or  design  to  discriminate  against  minorities  on  these  contractors' 
parts.  The  plans  were  mainly  a  pragmatic  response  to  the  civil  strife  of  the  time,  which 
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often  fed  on  racial  injustice These  developments  culminated  in  the  creation  of  a 
contract  compliance  plan  by  President  Richard  Nixon,  a  traditional  civil  rights  opponent, 
in  the  Philadelphia  construction  trades.*^  Remnants  of  this  approach  tying  affirmative 
action  to  government  contractors  exist  today,  as  the  rejection  of  one  such  plan,  mandated 
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by  Congress,  in  the  case    Adarand  Constructors,  Inc.  v.  Pena  showed. 
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CHAPTER  3 

fflSTORY  BEHIND  TODAY'S  AFFIRMATIVE  ACTION 

Introduction 

Since  the  end  of  the  Civil  War,  black  Americans  have  struggled  for  economic 
justice,  an  equal  opportunity  to  enter  the  workplace  and  to  have  access  to  higher 
education.  Generations  of  blacks  swept  the  floors  in  factories  while  being  denied  the 
opportunity  to  become  higher-paid  operatives  on  the  machines.  In  grocery  and 
department  stores,  clerks  were  white  and  janitors  and  elevator  operators  were  black. 
College-educated  blacks  worked  as  bellboys,  porters,  and  domestic  servants  if  they  could 
not  get  the  scarce  teaching  positions  in  local  all-black  schools,  which  were  usually  the 
only  alternative  to  religious  ministry  or  working  in  the  post  office.  Some  progress  in 
employment  opportunities  for  blacks  was  made  during  the  labor  shortages  of  Worid  War 
II  and  beyond,  but  it  was  limited.  By  the  1960s  blacks  were  still  segregated  for  the  most 
part  in  low- wage  jobs.' 

The  era  proceeding  affirmative  action  racial  reality  also  included  thousands  of 
towns  and  cities  in  which  police  and  fire  departments  remained  entirely  white  and  male 
Women  and  blacks  were  even  forbidden  to  apply  for  employment.  There  were  no  merit 
standards  for  employing  the  white  men  who  occupied  the  best  jobs,  because  merit  would 
have  required  accepting  applications  from  all  interested  individuals  and  selecting  the  best 
among  them.  White  men  had  these  jobs  to  themselves. 

Thomas  Jefferson  may  have  inadvertently  started  the  debate  on  affirmative  action 
by  declaring  in  the  Declaration  of  Independence  that  "We  hold  these  truths  to  be  self- 
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evident  . . .  that  all  men  are  created  equal,  that  they  are  endowed  by  their  Creator  with 
certain  unalienable  rights,  that  among  these  are  Life,  Liberty,  and  the  pursuit  of 
Happiness."^  During  the  course  of  the  debates  on  slavery,  discrimination,  and  affirmative 
action,  most  Americans  have  agreed  with  Jefferson's  statement  as  an  ideal.  However, 
putting  the  ideal  into  practice  has  been  difficult.  For  example,  in  1857  the  Supreme 
Court,  in  the  case  of  Scott  v.  Sandford,  ''declared  that  no  black  person  could  claim 
citizenship.  The  decision  also  held  that  Congress  could  not  prohibit  slavery  in  U.S. 
territories.  When  the  Civil  War  ended  and  slavery  was  abolished,  the  federal  government 
still  kept  most  blacks  in  a  different  status.  For  instance,  in  1896  the  Supreme  Court 
decision  in  Plessy  v.  Ferguson  called  for  separate  but  equal  facilities,^  and  this  lead  to 
many  forms  of  segregation  sanctioned  by  the  government,  including  public  schools, 
transportation,  the  armed  services,  and  public  accommodations.  Similarly,  women  were 
denied  the  right  to  vote  and,  in  many  states,  the  right  to  own  property,  until  1920.^ 
Early  History  of  Affirmative  Action:  The  Nineteenth  Century 
The  programs  known  collectively  as  Reconstruction,  implemented  in  1865-1877, 
were  actually  previously  conceptualized  during  the  Civil  War  and  represented  a  fusion  of 
elements  in  much  the  same  way  that  affirmative  action  operates  today.  In  this  regard, 
although  affirmative  action  is  a  compromise  civil  rights  enforcement  effort. 
Reconstruction  was  much  more  assertive.  The  first  efforts  by  the  federal  government  to 
forge  equal  opportunity  and  civil  rights  policies  began  shortly  after  the  Civil  War  ended 
But  often  these  attempts  fell  short  of  the  intended  mark.'  President  Abraham  Lincoln's 
Emancipation  Proclamation  of  1863  was  followed  by  the  Civil  Rights  Act  of  1866,  which 
gave  full  and  legal  benefit  of  the  all  laws  to  American  citizens.  This  law  is  still  in  force 


42 

and  is  used  to  combat  discrimination,  especially  in  the  area  of  employment.  Thereafter,  in 
1 868  the  Fourteenth  Amendment  was  adopted,  guaranteeing  due  process  and  equal 
protection  to  all  citizens  against  action  by  state  governments.  Similar  protections  against 
the  federal  government  were  earlier  provided  under  the  Fifth  Amendment,  adopted  in 
1791.  The  Fifteenth  Amendment,  adopted  in  1870,  guarantees  all  citizens  the  right  to  vote 
without  regard  to  the  individual's  race,  color,  or  previous  condition  of  servitude.  Taken 
together,  the  Thirteenth,  adopted  in  1865  abolishing  slavery,  the  Fourteenth,  and  the 
Fifteenth  Amendments  were  enacted  to  provide  equal  civil  rights  to  blacks.  Despite  the 
constitutional  guarantees,  the  Supreme  Court  in  a  series  of  decisions  dating  back  to  1873 
generally  denied  equality  of  treatment  to  blacks.^  However,  in  the  first  half  of  the 
Nineteenth  Century,  the  Supreme  Court  also  rendered  several  decisions  that  upheld  the 
principle  of  nondiscrimination.^  Federal  laws,  including  the  Confiscation  Act  of  1862 
and  the  Civil  Rights  Act  of  1875,  were  designed  to  protect  American  blacks  specifically, 
as  well  as  white  Unionist  refiigees,  in  the  South  and  to  serve  as  a  first-time  creation  of 
federally  guaranteed  equal  protection  for  all  citizens.  While  modem  critics  and  opponents 
of  affirmative  action  insist  that  the  Fourteenth  and  Fifteenth  Amendments  were  color 
blind  and  contemporary  advocates  in  fact  insist  on  the  amendments'  universality,  it  is 
also  true  that  both  advocates  and  opponents  during  that  time  knew  and  argued  on  the 
basis  of  the  corrective,  pro-black  nature  of  the  amendments.'" 

The  most  crucial  debates  in  both  the  Civil  War  and  Reconstruction  periods 
revolved  around  several  issues:  the  Freedmen's  Bureau  and  whether  blacks  could  own 
land,"  the  nature  of  citizenship  and  whether  blacks  could  enjoy  equal  protection  in  that 
status;  and  the  unrestricted  labor  blacks  that  Frederick  Douglass  caUed  for.  The  latter  two 
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issues  were  the  subject  of  debates  and  even  riots  in  the  North  while  the  Civil  War  was 
raging  against  the  southern  Confederacy's  attempt  to  create  a  base  for  a  new  slave  empire 
with  white  supremacy  as  its  ruling  ideology  With  the  end  of  the  Civil  War, 
Reconstruction  represented  the  first  attempt  to  rectify  the  effects  of  slavery  and  white 
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supremacy  and  in  that  sense  serves  as  the  first  antecedent  to  affirmative  action. 

According  to  Girardeau  Spann,  racial  affirmative  action  is  the  race-conscious 
allocation  of  resources,  such  as  jobs,  educational  opportunities,  and  voting  strength,  that 
has  been  motivated  by  an  intent  to  benefit  racial  minorities.  Accordingly,  the  nations  first 
racial  affirmative  action  programs  were  adopted  during  the  post  Civil  War 
Reconstruction  period,  contemporaneous  with  the  adoption  of  the  Fourteenth 
Amendment,  when  Congress  created  the  Freedmen's  Bureau  to  administer  a  series  of 
race-conscious  social  welfare  programs  designed  to  benefit  blacks.  Those  programs 
included  assistance  to  blacks  in  the  form  of  food,  educational  opportunities,  regulation  of 
labor  contracts,  distribution  of  abandoned  lands,  adjustment  of  real  estate  disputes, 
special  freedmen's  courts,  aid  to  orphans,  medical  care,  special  protective  legislation  for 
black  servicemen,  and  special  laws  prohibiting  discrimination  against  freedmen. 
Although  the  term  affirmative  action  was  not  then  in  use,  the  Reconstruction  programs 
shared  with  contemporary  race  conscious  programs  a  certain  skepticism  about  the  ability 
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of  race  neutrality  alone  to  provide  adequate  protection  for  racial  minorities. 

The  debate  over  whether  there  was  ever  a  Reconstruction  era  usage  of  the  phrase 
affirmative  action  continues  to  the  present  time.  John  David  Skrentny  has  maintained  that 
the  phrase  affirmative  action  first  appeared  as  part  of  the  1935  National  Labor  Relations 
Act.  Therein,  it  meant  that  an  employer  who  was  found  to  be  discriminating  against  union 


members  or  organizers  would  have  to  stop  discriminating,  and  also  take  affirmative 
action  to  place  those  victims  where  they  would  have  been  without  the  discrimination/'' 
Still  the  phrase  affirmative  action  and  others  like  it  can  be  found  in  the  Reconstruction 
debates.  In  1871  during  the  Ku  Klux  Act  debate,  Congressman  John  Cobum  cited  the 
newly  enacted  Fourteenth  Amendment's  power  both  to  protect  blacks  as  well  as  restrain 
white  terrorist  mobs  primarily  in  the  South.  Cobum  stated,  "...  now,  where  the  equal 
protection  of  the  law  ...  is  denied  by  domestic  violence  or  any  other  case,  the  nation  may 
interpose  to  affiard  it,  by  legislation,  directing  the  use  of  military  power  and  the 
interposition  of  the  courts  of  the  United  States."  Cobum  then  employed  the  use  of  a  legal 
term,  that  being  affirmative  action,  which  has  today  become  a  controversial  and 
racialized  political  expression,  "Affirmative  action  or  legislation  is  not  the  only  method 
of  a  denial  of  protection  by  a  State,  State  action  not  always  being  legislative  action.  A 
State  may  by  positive  enactment  cut  off  from  some  the  right  to  vote  ...  to  do  business  . . . 
to  bear  arms  . . .  and  many  other  such  things. .  ."  This  may  be  the  eariiest  date  that  the 
term  affirmative  action  was  used  in  American  government.  In  other  Reconstruction  era 
debates,  the  word  affirmative  was  used  in  the  context  of  protecting  black  civil  rights.  But 
here  it  is  used  in  reference  to  safeguarding  black  civil  rights  from  the  white  affirmative 
action  of  state  sanctioned  discrimination  and  refusal  to  stop  white  supremacist 
terrorism.'^ 

Later  History  of  Affirmative  Action;  The  Mid-Twentieth  Century 

Although  it  can  be  debated  when  affirmative  action  actually  began,  an  important 
event  occurred  in  its  history,  in  the  summer  of  1941 .  Then,  a  conversation  took  place 
between  President  Franklin  Roosevelt  and  A.  Philip  Randolph,  the  president  of  the 
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Brotherhood  of  Sleeping  Car  Porters,  which  was  the  most  powerful  black  labor  union  of 
the  time.  According  to  contemporary  reports,  Randolph  threatened  to  soon  hold  a  mass 
march  on  Washington,  DC,  if  Roosevelt  did  not  do  something  substantial  for  black 
Americans.  What  Randolph  sought  was  for  the  federal  government  to  pressure  defense 
contractors  to  hire  more  black  workers.  In  response,  Roosevelt  formed  the  Fair 
Employment  Practices  Commission  (FEPC).  The  commission  worked  throughout  World 
War  II  to  ensure  that  blacks  received  fair  treatment  from  defense  contractors.  However, 
since  the  nation  was  mobilized  for  war,  anyone  who  could  work  usually  could  find 
employment.  Therefore,  the  success  or  failure  of  the  commission  is  diflficuh  to 
determine.'*  After  the  war,  the  commission  was  abolished.'^ 

It  is  possible  that  Roosevelt's  response  to  the  conversation  between  himself  and 
Randolph  was  an  early  usage  of  affirmative  action.  On  the  other  hand,  some  authors,  such 
as  Darien  A.  McWhirter,  have  argued  that  the  response  should  be  considered  in  the 
context  of  the  times.  In  doing  so,  one  might  find  that  this  was  not  a  case  of  a  black  leader 
asking  the  president  to  do  something  to  initiate  new  civil  rights  laws  with  some  kind  of 
affirmative  action.  In  fact,  there  were  no  new  federal  civil  rights  laws  established. 
Instead,  it  may  have  been  much  more  like  the  kind  of  conversation  that  black  political 
leaders  had  had  over  the  decades  with  white,  city  bosses;  a  black  leader  would  remind  a 
city  boss  that  his  group  helped  him  to  get  elected  and  then  demand  a  part  of  the  electoral 
spoils.  In  a  city,  such  pressure  might  result  in  more  city  jobs  for  black  residents.  For  the 
president  in  1941  it  meant  making  certain  that  blacks  got  a  share  of  the  new  jobs  being 
created  in  the  defense  industries.  Most  likely,  the  FEPC  was  as  much  in  the  business  of 
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elections  as  it  was  in  encouraging  fair  employment  practices. 

In  1948  President  Harry  Truman  signed  Executive  Order  9980,  which  created  a 
Fair  Employment  Board  within  the  Civil  Service  Commission.  The  announced  purpose  of 
the  board  was  to  ensure  that  minorities,  particularly  blacks,  got  a  fair  chance  to  obtain 
federal  jobs.  The  board  disappeared  soon  after  President  Dwight  Eisenhower  took  office. 
Again,  while  there  was  certainly  some  idealism  involved,  there  was  also  some  politics.  A 
Democratic  president  was  establishing  a  policy  to  help  a  constituency.  A  Republican 
president  ended  that  policy  after  an  election  in  which  the  Democratic  coalition 
demonstrated  it  was  not  strong  enough  to  retain  the  presidency. 

As  vice  president,  Lyndon  Johnson  was  known  to  be  interested  in  improving  the 
economic  status  of  blacks.  At  a  presidential  inaugural  ball  in  January  1961  Johnson  was 
introduced  to  Hobart  Taylor  Jr.,  a  black  attorney.  Johnson  asked  Taylor  to  help  draft  an 
executive  order  for  President  John  Kennedy's  signature.  Taylor  and  two  individuals  who 
would  become  Supreme  Court  Justices,  Abe  Fortas  and  Arthur  Goldberg,  wrote  an 
executive  order  that  would  attempt  to  reinstate  President  Truman's  goal  of  including 
more  blacks  in  the  federal  bureaucracy  and  President  Roosevelt's  intention  of 
encouraging  more  federal  contractors  to  hire  minorities.  Executive  Order  10925  used  the 
phrase  affirmative  action.^*'  It  remains  debatable  whether  this  was  the  first  use  of  the 
phrase  affirmative  action.  The  order  merged  two  obscure  committees  into  the  President's 
Committee  on  Equal  Employment  Opportunity.  This  committee  became  primarily  a 
platform  for  Lyndon  Johnson's  Plans  for  Progress  program,  which  attempted  to  persuade 
large  corporations  with  major  federal  contracts  to  hire  more  black  employees.  It  was 
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charged  with  ensuring  that  affirmative  action  steps  were  taken  to  diversify  the 
government's  work  force.  Government  contractors  were  not  to  engage  in  employment 
discrimination  based  on  race,  ethnicity,  or  national  origin.  The  contracting  firm  had  to 
agree  to  take  affirmative  action  to  ensure  that  applicants  are  employed  and  treated 
fairiy  .^'  While  the  program  was  completely  voluntary  and  there  is  no  way  of  determining 
how  much  actual  impact  it  had,  it  was  viewed  by  black  political  leaders  as  beneficial  to 
their  constituents.^^ 

In  1963  President  Kennedy  sent  a  civil  rights  bill  to  Congress.  Later,  after 
Kennedy's  assassination.  President  Johnson  made  passage  of  a  civil  rights  bill  a  major 
priority  of  his  administration.  One  significant  argument  against  the  bill  was  that  it  would 
create  an  incentive  for  reverse  discrimination  against  whites.  Senator  James  Eastland  of 
Mississippi  complained  that  given  a  choice  between  hiring  a  white  or  a  black  applicant, 
both  with  equal  qualifications,  employers  would  be  unduly  influenced  to  hire  the  black 
worker.  In  order  to  placate  critics  of  the  bill,  such  as  Senator  Eastland,  several  provisions 
were  added  to  and  removed  from  the  bill.  Section  703(j)  was  included  to  make  it  explicit 
that  nothing  in  the  bill  required  employers  to  grant  preferential  treatment  to  anyone.  The 
section  was  added  specifically  to  persuade  southern  legislators,  the  main  opponents  of  the 
bill,  that  it  would  not  resuh  in  reverse  discrimination  against  whites.  Still,  the  bill, 
enacted  as  the  Civil  Rights  Act  of  1964,^'  had  a  significant  impact  on  American  society. 
It  outlawed  discrimination  in  employment  and  public  accommodation.  Other  federal 
laws,  including  a  voting  rights  act,  changed  the  political  and  legal  landscape  of  America. 
Politicians  in  the  South  and  elsewhere  were  forced  to  consider  the  black  vote  in  their 
districts.^'' 


From  the  1940s  until  the  middle  of  the  1960s  mainline  civil  rights  organizations 
were  firmly  committed  to  the  principles  of  individual  rights  and  equality  before  the  law. 
These  principles  were  abandoned  as  these  groups  came  nearer  their  goals.  Whitney 
Young  of  the  National  Urban  League  was  one  of  the  early  backers  of  a  new  regime  of 
preferences,  calling  for  a  decade  of  discrimination  in  favor  of  black  youth  and  urging  the 
board  of  directors  of  the  league  to  endorse  a  compensatory,  preferential  Marshall  Plan  for 
black  Americans.^'  This  view  was  also  enunciated  at  the  highest  level  of  government 
when,  on  June  4  1965  President  Johnson  gave  the  commencement  address  at  Howard 
University,  a  predominantly  black  institution  in  Washington,  D.C.^^  In  the  address,  he 
asked,  "Is  reasonable  to  start  a  race  between  two  runners,  one  of  whose  legs  are  shackled 
at  the  beginning  of  the  race  and  unshackled  halfway  into  the  contest  and  declare  a  fair 
ending  without  adjusting  for  the  handicap?"  The  question  was  analogous  to  the 
experience  of  American  blacks  being  raised  from  slavery,  yet  later  having  to  compete 
with  whites  never  under  such  a  disadvantage.^^  In  attempting  to  answer  the  question. 
President  Johnson  had  a  suggestion.  Borrowing  a  phrase  drafted  by  a  young  Daniel 
Patrick  Moynihan,  he  said,  "We  seek. .  .not  just  equality  as  a  right  and  a  theory  but 
equality  as  a  fact  and  equality  as  a  result. "^^  Achieving  equality  would  be  a  difficult  task. 
It  was  clear  to  anyone  observing  America  in  the  summer  of  1965,  particularly  after  the 
riots  in  primarily  black  urban  neighborhoods,  such  as  Watts  in  Los  Angeles,  that  simply 
making  discrimination  illegal  was  not  going  to  produce  equality.  Yet,  this  was  the  first 
official  announcement  of  a  federal  endorsement  of  the  principle  of  equality  of  results,  a 
possible  euphemism  for  affirmative  action. 
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On  September  24  1965  President  Johnson  signed  Executive  Order  1 1246,  which 
required  companies  that  contracted  with  the  federal  government  to  act  aflBrmatively  to 
guarantee  that  employees  were  not  treated  differently  because  of  their  race.  As  amended, 
it  ordered  federal  contractors  to  take  affirmative  action  to  ensure  that  apphcants  are 
employed,  and  that  employees  are  treated  during  employment  without  regard  to  their 
race,  color,  religion,  sex  or  national  origin. '°  It  was  not  clear,  however,  who  would 
enforce  this  new  requirement.  Previously,  in  February  1965  Johnson  created  the 
President's  Council  on  Equal  Opportunity,  headed  by  Vice  President  Hubert  Humphrey. 
During  the  spring  of  1965  Johnson  ordered  the  vice  president  to  develop  a  program  to 
ensure  that  federal  contractors  complied  with  anti-discrimination  laws.  The  vice  president 
proposed  that  this  function  be  administered  by  the  President's  Council  on  Equal 
Opportunity.  Johnson  endorsed  this  idea  but  later  changed  his  mind.  It  may  be  that  his 
aides  felt  that  establishing  such  a  high  profile  job  in  the  White  House  would  draw 
controversy.  Whether  that  was  the  prime  consideration  or  not,  the  president  ultimately 
decided  to  abolish  the  council  with  Executive  Order  1 1246.  The  duty  of  ensuring  that 
government  contractors  abided  by  the  dictates  of  the  civil  rights  laws  would  fall  instead 
to  the  Labor  Department  and  ultimately  to  the  Office  of  Federal  Contract  Compliance 
(OFCC).^' 

Recent  History  of  AfTirmative  Action:  The  Late-Twentieth  Century 

Between  1961  and  1981  affirmative  action  was  implemented  as  a  national,  state, 
and  local  public  policy,  in  employment,  contracting,  and  education  areas,  by  Republican 
presidents  (Richard  Nixon,  1969-1974,  and  Gerald  Ford,  1974-1977)  as  well  as 
Democratic  chief  executives  (John  Kennedy,  Lyndon  Johnson,  and  Jimmy  Carter,  1977- 


50 

1981).  From  1981  to  1993,  two  Republican  presidents,  Ronald  Reagan,  1981-1989,  and 
George  Bush,  1989-1993,  did  what  they  could  to  end  affirmative  action  programs. 
However,  Democratic  president  Bill  Clinton,  1993-2001,  continued  the  federal 
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government's  support  of  these  programs. 

Lyndon  Johnson  was  one  of  the  originators  of  affirmative  action,  and  so  was  his 
successor,  Richard  Nixon.  The  creation  and  development  of  affirmative  action  was  a 
bipartisan  affair.  The  new  policy  advanced  not  just  in  the  federal  government  but  also  in 
the  states,  and  not  just  in  the  public  sector  but  also  in  the  private  sector.  During  this 
advancement,  it  encompassed  other  racial  and  ethnic  groups,  and  also  women,  and  it 
came  to  possess  justifications  other  than  the  original  remedial  one.  By  the  end  of  the 
1970s  the  policy  was  officially  validated  when  the  Supreme  Court  refused  to  condemn 
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affirmative  action  for  its  departure  fi-om  color-blind  principles. 

The  pursuit  of  preferential  treatment  under  Executive  Order  1 1246  was  part  of  an 
increasingly  race-conscious  civil  rights  policy,  which  the  Johnson  administration  left  to 
the  incoming  administration  of  Richard  Nixon.  For  several  years,  the  federal  Office  of 
Education  had  interpreted  Title  VI  of  the  Civil  Rights  Act  of  1964  to  require  racially 
balanced  integration  of  public  schools.    In  the  electoral  area,  the  concern  of  the  Voting 
Rights  Act  of  1965  to  eliminate  barriers  to  the  ballot  box  was  being  transformed  by  the 
Department  of  Justice  into  an  interest  in  preventing  dilution  of  minority  votes  that  rested 
on  the  logic  of  proportionate  representation.^"^  After  four  years  of  race  riots  and  black 
power  agitation  growing  out  of  the  civil  rights  movement,  Nixon's  election  appeared  to 
signal  a  return  to  law  and  order,  a  lessened  emphasis  on  civil  rights,  and  the  restoration  of 
more  traditional  equal  rights  concepts.  At  the  same  time,  however,  it  was  an  article  of 
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liberal  and  bipartisan  faith,  expounded  in  official  commission  reports,  that  the  riots  were 
caused  by  racism  and  discrimination.  This  determination  was  the  basis  on  which  more 
rigorous  civil  rights  enforcement  could  be  demanded  to  prevent  renewed  urban  violence. 
In  such  a  preventive  strategy,  enforcement  of  equal  employment  opportunity  was  seen  as 
especially  important. 

By  1969  the  bipartisan  consensus  on  which  the  Civil  Rights  Act  was  based  had 
dissipated,  and  civil  rights  became  a  bitterly  partisan  issue.  The  Democratic  Party  was 
politically  identified  with  the  views  of  the  civil  rights  lobby.  Trying  to  retain  the  support 
of  organized  labor  and  middle  class  opinion,  however,  it  failed  to  disclose  much  of  its 
growing  commitment  to  race-conscious  measures,  provoking  the  intra-party  conflict  seen 
in  the  controversy  over  quotas  in  the  federal  contract  program.  This  division  was 
temporarily  made  whole  by  the  election  of  Nixon,  whose  call  for  law  and  order  and  an 
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end  to  the  riots  was  dismissed  as  a  code  word  for  opposing  civil  rights  enforcement. 

Far  fi-om  being  an  opponent  of  civil  rights,  Richard  Nixon  was  an  ardent  supporter 
of  them.  As  chairman  of  the  Government  Contracts  Committee  in  the  Eisenhower 
Administration,  he  showed  a  willingness  to  promote  employment  equality.  Political 
reasons  reinforced  Nixon's  tendency  to  focus  on  this  area  of  civil  rights  policy. 
Democratic  Party  unity  on  civil  rights  was  weak,  especially  with  respect  to  employment 
discrimination,  where  the  civil  rights  lobby  and  organized  labor  were  at  odds. 
Republicans  might  have  been  able  to  gain  politically  by  forcing  the  employment  bias 
issue  and  driving  a  wedge  between  significant  constituent  groups  in  the  Democratic 
Party.  At  the  same,  the  Nixon  Administration  had  political  reasons  for  relaxing  civil 
rights  enforcement  in  the  area  of  school  desegregation.  Heavily  dependent  on  southern 
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support  for  his  election,  Nixon  had  to  accommodate  white  opposition  to  racially  balanced 
school  integration.  These  conflicting  interests  led  the  Nixon  Administration  to  take  a 
more  conservative  position  on  race-conscious  remedies  in  school  desegregation  and  a 
more  liberal  one  on  preferential  treatment  in  employment  discrimination  policy.^^ 

In  employment  discrimination,  the  Administration  proposed  to  curb  bureaucratic 
excesses  while  continuing  to  regard  affirmative  action  as  a  minority  employment 
program.  Instead  of  attacking  quotas  and  preferential  treatment,  Nixon  officials  promised 
greater  administrative  efficiency.  The  Transportation  Department,  for  example,  began  to 
accept  standardized,  multi-employer  affirmative  action  plans  in  the  highway  construction 
industry,  as  contractors  had  urged.  Denying  that  the  administration  was  relaxing 
enforcement  pressure,  the  Secretary  of  Transportation  told  congressional  Democrats  that 
paperwork  and  pious  words  do  not  achieve  equal  opportunity  resuhs,  and  resuhs  are  what 
we  are  after. 

Nixon's  major  contribution  to  affirmative  action  lay  in  reviving  and  extending  the 
Philadelphia  Plan,  a  program  of  race-based  hiring  goals  for  the  construction  industry, 
inherited  from  the  Johnson  Administration.'"  Soon  after  the  1968  election,  Nixon 
designated  the  economist  George  Schultz  as  his  secretary  of  labor,  and  Schultz,  in  a 
speech  outlining  his  department's  priorities,  stressed  the  need  for  special  measures  to 
employ  blacks.  The  Secretary  wanted  to  bring  back  the  Philadelphia  Plan,  and  Nixon 
wanted  to  do  something  about  racial  discrimination  on  the  part  of  unions.  Nixon  was 
aware  that  restoring  the  Philadelphia  Plan  might  create  tension  between  two  blocks  of 
traditionally  Democratic  voters,  union  members  and  blacks,  that  could  ultimately  work  to 
his  benefit  in  seeking  a  second  term  in  office.''^ 
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In  reviving  the  Philadelphia  Plan,  Nixon's  labor  officials  had  a  dilemma  to 
resolve.  On  the  one  hand,  they  faced  the  comptroller  general's  objection,  which  was  that 
the  Labor  Department  could  not  award  a  contract  and  then,  later,  impose  on  a  contractor  a 
new  requirement  of  specific  goals  and  timetables  for  hiring  minorities.  On  the  other  hand, 
they  were  cautious  of  insisting  on  actual  numbers  of  minorities  to  be  hired  as  part  of  the 
pre-contract  negotiation  because  Title  VII  of  the  Civil  Rights  Act  explicitly  prohibited 
preferences  in  order  to  achieve  racial  balance.  The  drafters  of  the  revised  plan  decided 
upon  the  following  formula.  The  OFCC  would  establish  not  a  specific  number  of 
minorities  whom  a  contractor  would  have  to  hire  in  each  area  of  employment  but  a  target 
range  of  minorities  to  be  hired,  expressed  as  a  percentage  that  the  contractor  would  try  to 
meet.  In  the  invitation  for  bids,  the  OFCC  would  make  known  what  these  ranges  were, 
and  in  their  bids  the  contractors  would  indicate  how  they  might  reach  these  targets. 
Because  there  would  be  no  negotiations  after  the  bids  were  opened,  the  comptroller 
general's  objections  would  be  satisfied.  And  because  percentages  would  be  used  to  define 
the  ranges,  even  though  they  could  be  translated  into  numbers.  Title  VII's  ban  on  quotas 
could  not  be  invoked  to  interfere  with  the  plan.  Anticipating  fiiture  defenses  of 
affirmative  action,  the  drafters  maintained  that  the  percentage  goals  were  not  quotas, 
which  contractors  had  only  to  make  a  good  faith  effort  to  meet  them,  and  that  in  striving 
to  meet  the  goals  contractors  did  not  have  to  discriminate  against  any  qualified  person.''^ 

The  issue  of  whether  the  Philadelphia  Plan  was  in  conflict  with  the  color-blind 
requirements  of  Title  VII  eventually  moved  to  the  lower  federal  courts,  which  ruled  that 
it  was  not.'*^  With  the  Supreme  Court  declining  to  review  the  decision,  the  Labor 
Department  was  able  to  pursue  affirmative  action  in  terms  of  proportional  representation. 
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Yet,  in  extending  affirmative  action  requirements  to  construction  contractors  in  cities 
other  than  Philadelphia,  and  then  to  non-construction  contractors  everywhere,  thus 
reaching  one-third  of  the  nation's  workforce,  the  department  did  not  do  so  on  the  basis  of 
any  specific  findings  of  discrimination.  Instead,  department  officials  assumed  that  the  rest 
of  the  nation  was  like  Philadelphia  and  equally  guilty  of  discrimination.  In  aimouncing 
the  renewed  Philadelphia  Plan,  Nixon's  first  OFCC  director,  Arthur  Fletcher,  noted  that 
there  was  a  legacy  of  discrimination  against  minorities,  this  discrimination  explained 
obvious  imbalances  in  employment,  and  visible,  measurable  goals  were  needed  to  correct 
them.'*'  Thus,  the  OFCC's  affirmative  action  aimed  at  correcting  for  societal 
discrimination,  as  in  everything  adverse  that  had  happened  to  Johnson's  metaphorical 
shackled  runner  long  before  he  got  to  the  starting  line."*^ 

The  first  Nixon  term  produced  a  second  major  advance  for  affirmative  action. 
This  involved  the  Equal  Employment  Opportunity  Commission's  (EEOC)  effort  to  define 
broadly  the  discrimination  outlawed  by  Title  VII.  In  1971  the  Supreme  Court  endorsed 
the  commission's  new  definition  of  discrimination  in  the  case  of  Griggs  v.  Duke  Power 
Co.'*^  The  power  company  required  a  high  school  diploma  for  certain  jobs.  Many  fewer 
black  than  white  applicants  could  meet  this  condition,  which  the  Court  unanimously  ruled 
was  in  violation  of  Tule  VII.  In  its  opinion,  the  Court  stated  that  Title  VII  proscribes  not 
only  overt  discrimination  but  also  practices  that  are  fair  in  form  but  discriminatory  in 
operation.  It  meant  practices  that  have  an  adverse  impact  upon  minorities.  Not  even  good 
intent  could  redeem  employment  procedures  or  testing  mechanisms  that  operate  as  built- 
in  headwinds  for  minority  groups.  Only  if  an  employer  could  demonstrate  business 
necessity,  that  such  procedures  or  mechanisms  had  a  manifest  relationship  to  the 
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employment  in  question,  could  it  avoid  Title  VII  liability.  The  Griggs  decision  threw  into 
question  every  employment  practice  having  a  disparate  impact  upon  minorities.  Because 
of  the  potential  liability,  employers  now  had  to  consider  whether  or  not  the  percentage  of 
minorities  working  in  their  companies  represented  the  percentage  of  minorities  in  area 
labor  forces.  The  decision  also  created  great  pressure  to  hire  and  promote  by  race  and 
sex.  This  pressure  would  also  be  feh  in  1972,  when  Congress  extended  the  application  of 
Title  VII  to  state  and  local  governments.''* 

A  third  advance  for  affirmative  action  under  the  Nixon  Administration  concerned 
the  practice  of  setting  aside  a  certain  amount  of  federal  business  for  minorities.  In  1969 
Nixon  used  an  executive  order  to  create  the  Office  of  Minority  Business  Enterprise 
within  the  Commerce  Department,  the  purpose  of  which  was  to  distribute  $100  million  to 
minority  businesses.''^  The  office  disclaimed  awarding  grants  on  the  basis  of  race  alone, 
however,  the  funds  were  set  aside  and  went  only  to  minority  businesses.  Nixon's 
enthusiasm  for  developing  black  capitalism  became  apparent  in  1971,  when  those 
administrating  the  distribution  of  funds  reported  to  him  that  their  work  was  done  and  their 
function  could  be  eUminated.  According  to  historian  Herbert  Parmet,  Nixon  declined  to 
do  so,  because  his  interest  in  what  they  were  doing  was  too  great  to  let  it  go  out  of 
existence.'" 

During  the  presidency  of  Jimmy  Carter,  affirmative  action  accelerated.  While 
Carter  stated  that  he  was  uncomfortable  with  any  kind  of  discrimination,  whether  in  the 
favor  of  or  against  people,  because  of  sex  or  race,  many  in  his  administration  were 
committed  to  affirmative  action.  The  Carter  Administration  moved  into  the  area  of  setting 
aside  some  government  contracts  or  grant  programs  for  minorities.  The  concept  received 
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major  support  in  1977,  when  Congress  passed  the  Public  Works  Employment  Act/' 
which  required  that  at  least  10  percent  of  all  federal  funds  granted  to  state  and  local 
governments  to  build  public  works  projects  be  used  to  procure  goods  and  services  from 
minority  business  enterprises  (MBEs).  An  MBE  was  any  business  that  was  at  least  51 
percent  owned  by  Negroes,  Spanish-speaking,  Orientals,  Indians,  Eskimos,  and  Aleuts. 
The  law  prevented  the  participation  by  MBEs  whose  access  to  public  contracting 
opportunities  is  not  impaired  by  the  effects  of  prior  discrimination.  However,  it  did  not 
describe  how  it  would  be  determined  which  MBE  had  or  had  not  been  impaired  by  such 
discrimination.  With  the  passage  of  this  law  and  the  determination  of  the  Carter 
Administration  to  move  more  aggressively  in  this  direction,  the  number  of  federal 
programs  that  set  aside  contracts  or  grants  for  businesses  that  matched  the  list  muhiplied. 
By  the  1990s,  162  federal  programs  would  grant  some  kind  of  preference  based  on  race 
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or  sex,  most  without  authorization  from  Congress. 

By  the  end  of  the  1 970s,  the  promotion  of  affirmative  action  was  concentrated  in 
three  areas:  colleges  and  universities;  private  businesses;  and  government  agencies.  The 
emphasis  moved  away  from  trying  to  make  up  for  past  instances  of  discrimination  and 
toward  the  direction  of  attempting  to  create  in  various  parts  of  society  a  microcosm  of  the 
larger  society.  The  guiding  principle  for  advocates  of  affirmative  action  became  diversity 
rather  than  discrimination.  This  new  emphasis  on  diversity  made  it  even  more  difficult  to 
know  how  to  count  by  the  numbers.  During  this  period,  the  media  devoted  a  great  amount 
of  time  to  the  issue  of  affirmative  action.  Many  white  men,  whether  or  not  they  had  any 
personal  experience  with  affirmative  action,  came  to  believe  that  the  federal  government 
was  discriminating  against  them.  Nixon  had  hoped  that  affirmative  action  would  drive  a 
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wedge  between  two  traditional  Democratic  Party  constituents;  minorities  and  white  blue- 
collar  workers.  As  noted  previously,  that  was  one  of  the  reasons  he  decided  to  revive  the 
Philadelphia  Plan.  He  assumed  that  minorities  would  see  this  as  a  Republican  initiative 
that  did  something  significant  to  help  them  and  vote  Republican  in  response.  What 
happened  in  the  presidential  election  of  1980  was  the  reverse.  White  blue-collar  workers 
perceived  aflRrmative  action  as  a  Democratic  plan  to  deprive  them  of  their  jobs.  These 
white  male  voters  were  called  Reagan  Democrats,  and  most  analysts  agree  that  they  made 
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Ronald  Reagan's  victory  possible. 

When  Reagan  became  president,  many  assumed  that  he  would  do  something  to 
change  affirmative  action,  or  at  least  that  is  what  the  Reagan  Democrats  hoped. 
Numerous  proposals  were  put  forward  soon  after  his  election  in  1980.  Some  suggested 
getting  rid  of  all  affirmative  action  programs.  Reagan's  first  attorney  general,  William 
French  Smith,  said  that  quotas  were  discredited  and  ineffective.  Others  suggested 
changing  the  regulations  so  that  only  larger  companies  with  a  minimum  of  250 
employees  and  $1  million  worth  of  contracts  would  be  subjected  to  the  goals  and 
timetables  regulations  of  the  OFCC.  That  would  have  eliminated  75  percent  of  the 
200,000  companies  that  were  under  the  control  of  the  OFCC  in  the  early  1980s.^'' 

Daniel  Seligman  argued  that  affirmative  action  would  probably  survive  Ronald 
Reagan  and  that  if  it  did  it  would  survive  anything.'^  Meanwhile,  many  in  the  Reagan 
Administration,  including  Clarence  Thomas,  then  the  conservative  chairman  of  the 
EEOC,  and  William  Bradford  Reynolds,  the  conservative  assistant  attorney  general  for 
civil  rights,  said  that  quotas  should  be  eliminated.  However,  Secretary  of  Labor  Ray 
Donovan,  a  more  important  official  in  the  administration,  was  against  terminating  the  use 
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of  goals  and  timetables.  Anyone  wanting  to  reduce  or  eliminate  the  OFCC  would  have  to 
gain  the  president's  approval  to  supersede  Donovan's  decision.  And,  as  Seligman 
suggested,  that  would  not  happen.  Moreover,  while  the  business  community  was  unhappy 
with  some  of  the  affirmative  action  regulations,  they  were  not  advocating  an  end  to  the 
OFCC  or  for  repeal  of  Executive  Order  1 1246.^^ 

When  Reagan  was  reelected  in  1984,  many  thought  that  he  would  finally  do 
something  concerning  affirmative  action.  The  following  year,  there  was  a  well-publicized 
dispute  between  Donovan  and  Ed  Meese,  the  attorney  general,  regarding  affirmative 
action.  The  media  indicated  that  everyone  believed  that  Reagan's  second  term  would 
bring  about  the  end  of  affirmative  action  or  at  least  the  end  of  Executive  Order  1 1246.  In 
August  1985  there  were  rumors  that  Reagan  would  at  least  amend  the  order.  At  that  time, 
Anne  Fisher  explained  why  it  would  not  happen."^^  According  to  Fisher,  what  the  dispute 
over  affirmative  action,  during  the  summer  of  1985,  revealed  was  that  big  business  liked 
regulations.  Regulations  generally  provided  larger  enterprises  with  an  advantage  over 
smaller  ones,  which  cannot  afford  to  hire  the  number  of  bureaucrats  needed  to  comply 
with  the  array  of  regulations.  In  the  case  of  affirmative  action,  almost  every  large 
business  had  spent  a  great  deal  of  time  and  money  creating  an  affirmative  action 
bureaucracy  to  encounter  successfully  the  federal  bureaucracy  at  the  OFCC.  They 
understood  what  was  expected  of  them  and  were  not  willing  to  try  something  completely 
new.  More  importantly,  they  had  found  that  federally  sanctioned  goals  and  timetables 
provided  them  an  edge  against  anyone  who  brought  a  lawsuit  based  on  race  or  sex 
discrimination.  The  average  business  with  federal  contracts  could  argue  not  only  that  they 
did  not  discriminate  but  also  that  they  were  working  with  the  federal  government  to  bring 
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about  affirmative  action.  The  discussion  terminated  when  the  National  Association  of 
Manufacturers  came  out  in  favor  of  affirmative  action.  In  December  1985  Congress  lent 
support  to  this  effort,  when  it  sent  a  letter  signed  by  two  hundred  members  to  President 
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Reagan  urging  him  not  to  tamper  with  affirmative  action. 

Reagan's  successor  to  the  presidency,  George  Bush,  followed  his  direction.  He 
vetoed  the  Civil  Rights  Act  of  1990,  declaring  it  a  quota  bill.  Bush  signed  the  Civil 
Rights  Act  of  1991,  only  after  he  was  convinced  that  it  would  not  bring  about  quotas  and 
that  if  he  vetoed  it  two-thirds  of  both  the  House  of  Representatives  and  the  Senate  were 
prepared  to  override  the  veto.  Bush  publicly  projected  the  image  of  a  president  opposed 
to  quotas,  yet  he  did  nothing  about  Executive  Order  1 1246  or  the  OFCC.  Later,  President 
Bill  Clinton  apparently  had  no  desire  to  reexamine  the  issue  of  affirmative  action  or  to  do 
anything  other  than  follow  the  policies  of  the  Carter  administration  Throughout  two 
terms  as  president,  Clinton  made  it  clear  that  he  preferred  to  leave  the  entire  issue  alone. 
History  of  Affirmative  Action  in  Higher  Education 

Black  Americans  found  themselves  in  a  predicament  prior  to  World  War  II.  Then, 
most  black  men  and  women  lived  out  of  common  view  in  rural  communities,  mainly  in 
the  South  Approximately  90  percent  lived  in  poverty  .^^  They  earned  less  than  half  what 
whites  earned.  The  education  they  received  was  markedly  inferior  to  what  whites 
received.  Black  children  in  the  South  went  to  predominantly,  if  not  exclusively,  black 
schools,  in  which  on  average  pupil-teacher  ratios  were  one-quarter  greater  than  those  in 
white  schools.  Terms  in  black  schools  were  1 0  percent  shorter  than  in  white  schools  and 
black  teachers  were  paid  half  the  salary  of  white  teachers.^'  The  median  amount  of 
education  received  by  blacks  aged  25-29  was  about  seven  years. Only  12  percent  of 
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blacks  aged  25-29  had  completed  high  school  and  less  than  2  percent  had  received  a 
college  degree.^^  World  War  II  generated  a  great  demand  for  factory  labor  and  a  new 
wave  of  migration  from  the  South  to  the  North,  trends  that  did  much  to  better  the  material 
circumstances  of  blacks.  Educational  levels  also  increased  for  blacks  as  they  moved  from 
the  rural  South  to  the  urban  North  and  as  Southern  states  improved  black  schools  in  an 
effort  to  slow  the  outward  migration  of  cheap  labor.  Despite  these  gains,  little  progress 
was  made  in  opening  the  best  class  of  occupations  to  blacks.^'' 

The  early  years  following  World  War  II  brought  several  Supreme  Court  rulings 
that  changed  the  impact  of  the  Constitution  on  black  Americans.  Most  of  these  decisions 
involved  educational  opportunity.  In  1938,  the  Supreme  Court  rendered  an  opinion  in  the 
case  of  Missouri  ex  rel.  Gaines  v.  Canada,  that  found  that  the  state  of  Missouri  had 
violated  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment  by  barring  blacks 
from  attending  the  state  university's  law  school,  giving  them  tuition  money  instead  to 
attend  an  out-of-state  law  school. In  1950  the  Court  went  fiirther,  deciding  in  the  case  of 
Sweatt  V.  Painter  that  the  state  of  Texas  could  not  satisfy  the  Fourteenth  Amendment  by 
establishing  a  separate  law  school  for  blacks. Later,  in  1954  the  Supreme  Court  handed 
down  a  unanimous  decision  in  the  case  of  Brown  v.  Board  of  Education,  putting  an  end  to 
school  desegregation  in  the  South. 

In  the  early  1960s,  the  outlook  for  blacks  was  quite  uncertain.  Their  economic 
position  had  improved  significantly  but  was  still  quite  inferior  to  that  of  whites.  Although 
blacks  had  acquired  important  new  constitutional  rights,  the  aforementioned  Supreme 
Court  decisions  had  not  yet  produced  much  tangible  change.  In  particular  regard  to  higher 
education,  colleges  and  professional  schools  enrolled  few  black  students.  For  example,  in 
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1965  only  4  .8  percent  of  all  college  students  were  black  .^*  The  position  of  blacks  in 
selective  colleges  and  universities  was  even  more  marginal  than  in  higher  education 
generally.  Occasionally,  a  particular  college  attempted  to  attract  black  students  As  early 
as  1835  Oberlin  College  declared  that  education  of  people  of  color  is  a  matter  of  great 
interest  and  should  be  encouraged  and  sustained  at  its  institution.^^  Beginning  in  1941 
Antioch  College  initiated  plans  to  recruit  black  students  and  managed  to  enroll  123  black 
undergraduates  before  ending  the  program  in  1955.  However,  prior  to  1960  no  selective 
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college  or  university  made  efforts  to  recruit  substantial  numbers  of  blacks. 

By  the  mid-1960s,  amid  rising  concern  over  civil  rights,  a  number  of  institutions 
began  to  recruit  black  students.  Nevertheless,  the  numbers  actually  enrolled  remained 
small,  with  blacks  making  up  only  1  percent  of  the  enrollment  of  selective  New  England 
colleges  in  1965.^'  According  to  one  author,  the  reasons  for  this  were  explainable.  The 
selective  colleges  would  rather  be  selective  than  integrated.^^  Therefore,  although  they 
might  recruit  black  students,  they  did  not  modify  their  regular  standards  for  admission 
and  financial  aid.  Their  academic  standards  were  too  demanding  to  accommodate  more 
than  a  small  number  of  black  students,  and  their  tuition  was  more  than  most  of  those  who 
were  admitted  could  afford.  Similarly,  few  blacks  were  enrolled  in  professional  schools. 
In  1965  barely  1  percent  of  all  law  students  were  black,  and  over  one-third  of  them  were 
enrolled  in  all  black  schools.'^  Only  2  percent  of  all  medical  students  were  black,  and 
more  than  three-fourths  of  them  attended  two  all  black  institutions,  Howard  University 
and  Meharry  Medical  College.''' 

In  the  years  that  followed,  most  leading  colleges  and  professional  schools  became 
convinced  that  they  had  a  responsibility  in  helping  to  educate  minority  students  Often 
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motivated  by  student  protests  on  their  own  campuses,  college  and  university  officials 
initiated  active  programs  to  recruit  minority  applicants  and  to  take  race  into  consideration 
in  the  admissions  process  by  accepting  qualified  black  students  even  if  they  had  lower 
grades  and  test  scores  than  most  white  students.  Some  institutions  stated  that  they  were 
acting  out  of  a  desire  to  rectify  past  racial  injustices.  However,  most  college  and 
university  leaders  adopted  these  policies  for  two  other  reasons,  both  related  to  the 
traditional  aims  of  their  institutions.  First,  they  sought  to  enrich  the  education  of  all  their 
students  by  including  race  as  another  element  in  assembling  a  diverse  student  body  of 
varying  talents,  backgrounds,  and  perspectives.  Second,  perceiving  a  need  for  more 
members  of  minority  groups  in  business,  government,  and  the  professions,  they  acted  on 
the  conviction  that  minority  students  would  have  a  special  opportunity  to  become  leaders 
in  all  areas  of  society.  These  efforts  soon  appeared  to  be  successful.  According  to  one 
study,  the  percentage  of  blacks  enrolled  in  Ivy  League  colleges  increased  fi"om  2.8 
percent  in  1967  to  6.3  percent  in  1976,  while  the  percentages  in  other  selective  colleges 
and  universities  grew  from  1.7  percent  to  4.8  percent.^'  At  the  same  time,  the  proportion 
of  black  medical  students  had  risen  to  6  .3  percent  by  1975,  and  black  law  students  had 
increased  their  share  to  4.5  percent  . 

Much  had  changed,  however,  from  the  early  efforts  to  recruit  black  students  to  the 
methods  employed  in  the  1970s.  The  ideological  commitment  that  was  so  evident  earlier 
had  led  many  institutions  to  place  an  emphasis  on  recruiting  disadvantaged  students  from 
poor  communities.  It  was  often  assumed  that  once  minority  students  were  admitted,  they 
would  quickly  become  assimilated.  However,  the  absorption  of  black  students  into  higher 
education  turned  out  to  be  a  complex  matter.  Some  black  students  were  disillusioned  by 
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their  experiences  in  white  institutions,  and  there  was  debate  on  many  campuses  about 
admissions  criteria,  support  programs,  residential  arrangements,  and  curricular  offerings. 
While  selective  colleges  and  universities  continued  efforts  to  recruit  minority  students, 
often  increasing  their  admissions  staffs  for  this  purpose,  the  number  of  black  matriculants 
at  these  schools  began  to  reach  a  level  of  stability.  Also,  by  the  mid-  to  late  1970s,  many 
liberal  arts  colleges  had  discontinued  their  programs  directed  toward  enrolling  high-risk 
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or  under-prepared  blacks,  while  adopting  other  modes  of  minonty  recruitment. 

The  law  was  not  instrumental  in  increasing  minority  enrollments.  To  the  contrary, 
some  college  and  university  administrators  feared  that  race-conscious  admissions  might 
violate  Title  VI  of  the  Civil  Rights  Act,  which  stated,  in  part,  that  no  person  in  the  United 
States  shall,  on  the  grounds  of  race,  color,  or  national  origin  be  subjected  to 
discrimination  under  any  program  or  activity  receiving  federal  financial  assistance.  By 
the  early  1970s,  however,  federal  government  agencies  and  commissions  had 
incorporated  reports  on  student  enrollment  into  the  affirmative  action  plans  they  required 
of  colleges  and  universities,  thereby  seeming  to  make  race-conscious  admissions  not  only 
permissible  but  mandatory.  As  the  economic  conditions  of  colleges  and  universities 
improved  in  the  late- 1 980s,  there  was  a  resurgence  of  recruitment  of  minority  students, 
particularly  black  students.'^  At  the  same  time,  competition  for  places  at  the  most 
selective  colleges  and  universities  was  intensifying.  Black  students  were  now  competing 
not  only  with  rising  numbers  of  very  well  qualified  white  applicants  but  also  with  much 
larger  numbers  of  well  prepai  ed  Asian  Americans  and  Hispanics  The  resuh  of  this 
competition  was  that  the  percentages  of  black  students  remained  largely  constant  through 
the  1980s,  while  the  relative  numbers  of  Asian  Americans  and  Hispanics  increased.  Yet, 
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during  the  entire  period  from  the  beginning  of  the  civil  rights  movement  to  the  1980s,  the 

percentage  of  black  students  graduating  from  colleges  and  professional  schools  grew 

enormously.  From  1960  to  1995  the  percentage  of  blacks  aged  25  to  29  who  had 

graduated  from  college  rose  from  5.4  percent  to  15.4  percent.^^  Similarly,  the  percentage 

of  medical  students  who  were  black  rose  from  2.2  percent  inl964  to  8. 1  percent  in 
1995  80 

It  was  in  higher  education  that  the  diversity  rationale  for  aflBrmative  action 
emerged.  The  argument  for  rationale  contended  that  there  is  educational  value  in  a 
racially  and  ethnically  diverse  student  body,  because  people  of  color  enhance  the  learning 
environment  by  providing  intellectual  perspectives  otherwise  missing  on  campus.  The 
diversity  rationale  was  tied  explicitly  to  numbers  of  minorities  admitted.  If  there  were  too 
few  admitted,  they  might  become  isolated  on  campus,  their  education  might  suffer,  and 
their  slight  presence  would  not  adequately  enrich  the  educational  experience  available  to 
all  students.^' 

At  the  undergraduate  level,  there  was  no  lack  of  colleges  where  black  and  other 
minorities  might  be  admitted  under  the  same  academic  standards  as  all  other  students. 
Most  likely,  had  there  been  no  affirmative  action,  the  same  numbers  of  minority  students 
would  have  been  enrolled  in  undergraduate  institutions.  Only  the  distribution  of  students 
would  have  changed.  In  regard  to  professional  and  graduate  schools,  the  total  number  of 
minorities  enrolled  probably  would  have  been  lower,  with  the  distribution  of  these 
students  also  altered.  Most  aggressively  pursued  by  the  more  select  undergraduate 
colleges  and  most  graduate  and  professional  schools,  affirmative  action  thus  was  a  policy 
that  drew  minority  students  into  schools  otherwise  beyond  their  reach.  It  was  carried  out 
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on  the  understanding,  perhaps  well  expressed  by  Alexander  Heard,  the  chancellor  of 
Vanderbilt  University,  that  to  treat  minority  students  equally  they  must  be  treated 
differently.^^ 

As  an  example  of  this  approach,  the  medical  school  at  the  University  of  California 
at  Davis  decided  to  treat  minority  applicants  differently  after  it  enrolled  its  first  class  in 
1968.  The  school  had  no  special  admissions  program  for  minority  students,  and  the  fifty 
students  in  that  first  class  included  no  blacks,  no  Hispanics,  no  native-Americans,  and 
three  Asians.  Over  the  next  two  years,  the  school  established  a  special  admissions 
program  that  admitted  five  blacks  and  three  Hispanics  in  1970  and,  the  class  size  having 
been  doubled  to  one  hundred,  four  blacks,  nine  Hispanics,  and  two  Asians  in  1971.  Had 
the  school  not  employed  special  admissions  policies,  it  would  have  admitted,  under  the 
standards  applying  to  all  other  students,  four  Asians  in  1970  and  one  black  and  eight 
Asians  in  1971.^^ 

During  the  balance  of  the  1 970s,  affirmative  action  continued  to  gain  acceptance, 
including  vital  legal  support  from  the  Supreme  Court.  In  higher  education,  though  the 
federal  government  was  not  going  to  intervene  against  race-based  admissions  policies,  it 
was  still  possible  that  students  who  believed  such  policies  had  discriminated  against  them 
might  bring  a  lawsuit.  In  addition,  a  student  challenging  a  race-based  admissions  policy 
at  a  public  institution  might  claim  that  it  violated  not  only  Title  VI  but  also  the  Fourteenth 
Amendment's  equal  protection  clause,  which  applies  to  the  states.  In  1978  the  Supreme 
Court  decided  this  type  of  case,  a  majority  of  five  Justices  ruling  in  Regents  of  the 
University  of  California  v.  Bakke  that  neither  the  Constitution  nor  Title  VI  prohibits  a 
university  from  taking  race  into  account  in  its  admissions  procedures. 
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It  has  been  argued  that  preferential  treatment  combines  justice  and  expediency, 
and  that,  despite  appearances  to  the  contrary,  it  is  actually  an  effective  way  of  enforcing 
the  colorblind  equal  rights  principle.  Since  the  nondiscrimination  principle  of  Title  VII 
and  the  executive  orders  was  in  large  measure  abrogated  from  the  outset  in  the  1960s,  it 
is  uncertain  that  matters  would  have  been  better  had  equal  opportunity  been  enforced  as 
intended.  The  fact  is  that  it  never  really  was  tried.  Yet,  it  is  questionable  that  the 
politicization  of  civil  rights  under  race-conscious  affirmative  action  saved  the  nation  from 
social  convulsion,  or  conversely,  that  enforcement  of  equal  opportunity  as  intended 
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would  have  propelled  blacks  mto  social  revolution. 

To  conclude  that  the  urban  disorders  of  the  1 960s  that  provided  the  rationale  for 
affirmative  action  were  caused  by  white  racism,  as  official  commissions  at  the  time 
declared,  is  to  acknowledge  that  the  problem  was  not  that  the  equal  rights  principle  was 
tried  and  found  deficient.  Race-conscious  policies  were  adopted  by  federal  officials  at  the 
urging  of  the  civil  rights  lobby  without  seriously  attempting  to  implement  the  equal  rights 
principle.  A  political  decision  was  made  to  revive  race  as  a  criterion  of  public  policy  in 
the  belief  that  race-based  decision  making,  when  employed  in  the  service  of  a  good  cause 
and  used  not  to  stigmatize  or  offend  those  whose  rights  are  thereby  denied,  has  no 
corrupting  effect,  but  rather  is  consistent  with  democratic  justice.  Combined  with 
practical  political  considerations,  this  was  the  underiying  rationale  of  the  Johnson  and 
Nixon  administrations'  support  of  affirmative  action. 

The  Debate  Over  Affirmative  Action 

The  arguments  favoring  and  opposing  racial  affirmative  action  have  been  easy 
enough  to  state  in  ways  that  make  them  seem  appealing.  However,  because  neither  the 
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Constitution  nor  federal  statutes  speak  clearly  to  the  issue,  the  Supreme  Court  has  had 
great  difficulty  in  its  efforts  to  produce  a  stable  resolution  of  the  affirmative  action 
debate.  The  arguments  favoring  and  opposing  affirmative  action  were  both  rooted  in  the 
belief  that  racial  discrimination  is  morally  wrong,  constitutionally  impermissible  under 
the  Fifth  and  Fourteenth  Amendments,  and  prohibited  by  federal  anti-discrimination 
statutes  such  as  Title  VII  and  the  Voting  Rights  Act.  Although  each  side  in  the 
affirmative  action  debate  has  claimed  that  its  position  is  based  on  the  proposition  that 
race  is  virtually  always  an  impermissible  legislative  classification,  the  two  sides  have 
diverged  when  confi-onted  with  the  problem  of  how  to  deal  with  the  issue  of  past 
discrimination.  Compensation  for  past  discrimination  has  not  necessarily  been  the  only, 
or  even  the  best,  potential  justification  for  affirmative  action.  Some  commentators  have 
argued  that  the  best  justification  for  affirmative  action  is  the  need  to  avoid  a  permanent 
underclass  that  is  identified  by  race,  regardless  of  the  reason  for  the  initial  emergence  of 
that  underclass.    Nevertheless,  the  remedy  for  past  discrimination  justification  has  been 
the  justification  on  which  the  Supreme  Court,  and  most  members  of  the  public,  appear  to 
have  focused. 

Advocates  of  affirmative  action  have  begun  their  arguments  with  the  proposition 
that  racial  discrimination  is  wrong  because  race  is  rarely,  if  ever,  a  legitimate  basis  for 
governmental  classification.^^  Unfortunately,  however,  racial  discrimination  has  been 
persistently  present  since  the  establishment  of  the  nation.^  Much  of  this  discrimination 
was  officially  mandated,  such  as  the  laws  regulating  slavery,^'  and  the  laws  requiring 
segregation  in  the  use  of  public  facihties.^^  Although  the  Supreme  Court  has  been 
charged  with  the  responsibility  of  defending  the  rights  of  racial  minorities,^'  it  has  not 
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always  done  so  .^"*  The  Court  upheld  the  institution  of  slavery  in  the  case  of  Scott  v. 
Sandford^^  When  that  case  was  negated  by  the  Civil  War  and  the  subsequent 
Reconstruction  amendments  to  the  Constitution,  the  Court  adopted  strict  readings  of 
those  amendments  in  the  Slatighter-House  Cases^^  and  narrow  interpretations  of 
Reconstruction  statutes  in  subsequent  cases. The  Court  invalidated  the  Civil  Rights  Act 
of  1 886  in  The  Five  Civil  Rights  Cases  on  federalism  grounds.    This  permitted  Jim  Crow 
laws  to  perpetuate  the  economic  and  social  disadvantage  of  former  black  slaves.  Those 
laws  matured  into  a  regime  of  official  segregation  that  the  Supreme  Court  then  upheld  in 
the  case  of  Plessy  v.  Ferguson,^^  which  endorsed  the  constitutionality  of  separate  but 
equal  public  facilities.  Although  the  Court  nominally  rejected  Plessy  in  Brown  v.  Board 
of  Education, invalidating  the  practice  of  de  jure  segregated  education,  the  Court 
delayed  implementation  of  any  meaningful  remedy,'"'  and  uhimately  interpreted  its 
ruling  in  Brown  to  permit  the  continued  education  of  black  children  in  de  facto 
segregated  schools  that  were  inferior  to  the  schools  in  which  white  children  were 
educated. '"^ 

According  to  proponents  of  affirmative  action,  the  historical  treatment  of  racial 
minorities,  especially  blacks,  as  inferior  has  had  a  pervasive  effect  on  society,  causing 
race  to  remain  either  a  conscious  or  unconscious  factor  in  virtually  all  societal  decision 
making.  The  racial  attitudes  that  continue  to  emanate  from  the  country's  long  history  of 
discrimination  have  placed  racial  minorities  in  a  disadvantaged  position  in  the 
competition  for  social  resources.  As  a  result,  minorities  continue  to  be  systematically 
underrepresented  relative  to  their  proportion  of  the  population  in  the  allocation  of 
educational,  employment,  and  political  opportunities.  This,  in  turn,  has  caused  racial 
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minorities  to  have  lower  standards  of  living,  poorer  health,  and  shorter  life  expectancies 
than  members  of  the  white  majority.  Proponents  of  affirmative  action  contend  that  the 
only  way  to  compensate  for  the  historical  disadvantage  of  racial  minorities  is  through  the 
prospective  race-conscious  allocation  of  educational,  employment,  and  political  resources 
to  minorities  through  affirmative  action  programs.  Prospective  race  neutrality  cannot 
provide  adequate  compensation  for  past  inequities.  It  can  only  solidify  the  existing 
advantages  that  the  white  majority  has  over  racial  minorities.  Once  affirmative  action 
programs  have  neutralized  this  unfair  advantage,  such  programs  can  be  eliminated  and  all 
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races  can  coexist  on  equal  terms  in  a  color-blmd  society. 

Opponents  of  affirmative  action  have  also  begun  with  the  proposition  that  racial 
discrimination  because  it  rarely,  if  ever,  is  a  legitimate  basis  on  which  to  rest 
governmental  classifications."^''  There  have  been  periods  during  which  the  nation  has 
failed  to  respect  this  fundamental  principle  of  racial  equality  by  tolerating  the  institutions 
of  slavery  and  official  segregation.  The  Supreme  Court  has  been  implicated  in 
unfortunate  acts  of  racial  discrimination  through  the  issuance  of  decisions  such  as  Scott  v. 
Sandford  and  Plessy  v.  Fergeson.  However,  those  decisions  serve  as  embarrassing 
reminders  that  the  country  must  exercise  constant  vigilance  to  avoid  a  recurrence  of  racial 
discrimination  that  distinguished  a  regrettable  time  in  the  nation's  history.  The  principle 
of  racial  equality  demonstrates  the  need  to  treat  people  as  individuals  rather  than  as  mere 
members  of  racial  groups. Therefore,  the  disadvantages  that  individual  members  of 
racial  minority  groups  have  suffered  as  a  result  of  identifiable  acts  of  past  discrimination 
should  be  neutralized  through  the  implementation  of  remedies  that  will  fully  compensate 
those  individuals."^  However,  remedies  that  go  beyond  compensation  for  identifiable 
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acts  of  racial  discrimination,  and  provide  for  preferential  treatment  based  on  mere 
membership  in  a  racial  minority  group,  constitute  the  ver>  same  type  of  racial 
discrimination  that  originally  caused  the  need  for  a  remedy.  In  addition,  such  remedies 
harm  the  beneficiaries  of  affirmative  action  by  promoting  dependence  on  government 
largess  rather  than  self-sufficiency,  and  by  stigmatizing  beneficiaries  as  undeserving  of 
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the  benefits  and  accomplishments  that  they  secure. 
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CHAPTER  4 

LEGAL  fflSTORICAL  ANTECEDENTS  OF  AFFIRMATIVE  ACTION 

Introduction 

In  1978  the  Supreme  Court  began  hearing  cases  that  raised  accusations  of  reverse 
discrimination  and  other  critical  issues  concerning  the  constitutionality  of  affirmative 
action  policies.  According  to  some,  the  prevailing  attitude  of  the  Court  when  presiding 
over  these  significant  cases  was  to  be  intent  on  reversing  progress  achieved  in  Civil 
Rights  legislation.'  Others  stated  that  these  cases  clarified  matters  in  order  to  ease  the 
transition  toward  lawfiil  democratic,  and  equitable  policy.^  Several  cases  pertaining  to 
higher  education  and  other  institutions  have  enlightened  the  discussion,  such  as  Regents 
of  the  University  of  California  v.  Bakke,^  Steelworkers  v.  Weber, ^  and  Adarand 
Contractors,  Inc.  v.  Pena^  Another  example  is  the  Fifth  Circuit's  decision  in  Hopwood  v. 
Texas,^  the  Fourth  Circuit's  decision  in  Podheresky  v.  KirwanJ  and  the  role  that  the 
Supreme  Court  played  in  future  policy  by  deciding  not  to  hear  these  cases. 

The  Bakke  case  represented  the  heart  of  the  issue,  but  several  subsequent  cases 
highlighted  the  differences  in  interpretation  of  the  legal  view.  In  1978  Bakke,  and  Weber 
heard  one  year  later,  became  the  first  Supreme  Court  cases  to  weaken  previously  enacted 
executive  orders,  amendments,  policies  and  programs  focusing  on  equity  and  the 
alleviation  of  discrimination  by  means  of  affirmative  action.  Bakke  maintained  that  a  race 
preferential  program  where  student  spaces  are  set  aside  for  individuals  of  a  preferred 
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category  was  unconstitutional,  yet  race  could  be  lawftilly  be  considered  as  one  of  the 
criteria  for  academic  admissions.^ 

In  1995  a  University  of  Maryland  scholarship  program  targeting  black  students 
was  found  to  be  racially  discriminatory  by  the  Fourth  Circuit.  The  Supreme  Court 
declined  to  hear  Podberesky.  As  a  resuU  it  became  more  difficult  to  administer  race- 
exclusive  financial  aid  scholarships.  The  Department  of  Education  advised  colleges  and 
universities  that  the  original  decision  held  that  they  may  establish  race-targeted 
scholarships  to  remedy  the  present  effects  of  prior  discrimination,  provided  that  they  are 
narrowly  tailored.^"  Also  in  1995  the  Supreme  Court  decided  to  htds  Adarand .  This  case 
attracted  much  attention  due  to  its  restrictive  ruling.  However,  many  believed  that  it  was 
a  logical  progression  after  several  other  cases  avoided  the  issues  highlighted  in  this  case. 
Again,  the  Court  held  that  racial  classifications  need  to  be  scrutinized  and  narrowly 
tailored  in  order  to  be  effective.  While  the  limits  may  not  have  directly  affected  race- 
based  admissions  and  hiring  practices  in  colleges  and  universities,  they  did  aggravate 
those  receiving  federal  funds,  including  financial  aid  packages.^' 

The  Fifth  Circuit  in  1 996  found  in  Hopwood  that  certain  admissions  procedures  at 
the  University  of  Texas  School  of  Law  violated  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  The  court  found  that  the  use  of  race  or  ethnicity  in  admissions  to 
promote  the  diversity  of  a  student  body  was  illegal.  Although  an  appeals  court  cannot 
reverse  a  Supreme  Court  decision,  i/o/^wooJ  maintained  that  the  university's  program  did 
not  use  race  and  ethnicity  in  a  proper  manner  to  promote  diversity  in  its  law  school.  Since 
the  Supreme  Court  refijsed  to  hear  this  case,  some  institutions  considered  it  a  sign  to 
reexamine  race-conscious  programs,  admission  procedures,  and  financial  aid.  Other 
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institutions  ignored  the  circumstance,  since  the  Hopwood  ruUng  appeared  to  conflict  with 
previous  Supreme  Court  decisions  that  endorsed,  even  though  narrowly,  affirmative 
action,  causing  administrators  to  find  new  ways  to  encourage  diversity  while  minimizing 
the  mention  of  race.^^ 

The  Early  Cases 

In  1936  the  first  legal  efforts  leading  to  the  1954  Brown  v.  Board  of  EducatwrP 
decision  challenged  the  exclusion  of  blacks  fi-om  the  University  of  Maryland  in  the  case 
o^  Pearson  v.  Murray    In  1938  the  Supreme  Court,  m  Missouri  ex  re  I.  Gaines  v. 
Canada,^^  invalidated  a  Missouri  plan  that  denied  admission  to  blacks  but  paid  the  tuition 
for  black  residents  who  attended  law  school  outside  the  state,  other  states  had  similar 
programs.  In  1948  the  Supreme  Court,  in  Sipuel  v.  Board  of  Regents}^  required 
Oklahoma  to  enroll  a  black  law  student  because  the  state  had  no  separate  black  law 
school.  Oklahoma  officials  then  admitted  blacks  but  literally  roped  black  students  off 
fi-om  whites  in  the  comer  of  classrooms  and  other  school  facilities.  In  McLaurin  v. 
Oklahoma  State  Regents,^^  the  Supreme  Court  held  this  practice  to  be  unconstitutional.  In 
Texas,  the  state  went  so  far  as  to  establish  a  separate  law  school  for  blacks,  Texas  State, 
later  renamed  Texas  Southern  University,  to  keep  blacks  from  enrolling  at  the  University 
of  Texas.  But  in  Sweatt  v.  Painter,^^  the  Supreme  Court  held  that  there  was  such  a 
substantial  differential  in  the  two  schools  that  the  practice  could  not  be  sanctioned.  South 
Carolina  also  established  a  black  law  school  rather  than  grant  admissions  to  black 
students  at  white  colleges. 

The  most  notable  case  decided  by  the  Supreme  Court  under  Chief  Justice  Warren 
was  its  decision  in  1954  in  Brown  I,  in  which  it  declared  racial  segregation 
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unconstitutional  and  began  the  process  of  eliminating  apartheid  in  the  South.  There 
were  a  few  segregation  cases  during  the  years  1946  to  1953,  when  Frederick  Vinson  was  ' 
Chief  Justice,  but  these  did  not  confront  the  separate  but  equal  rationale  of  Plessy  v. 
Fergusoji,^^  and  merely  ruled  that  particular  circumstances  did  not  meet  the  equal  part  of 
the  formula.^^  Current  problems  with  affirmative  action  can  be  traced  back  to  Brown.  In 
BroM'ti  I,  the  Supreme  Court  invalidated  the  separate  but  equal  doctrine  of  Plessy,  and 
held  that,  under  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment,  governmental 
use  of  racial  classification  was  constitutionally  suspect.^^  Thereafter,  in  Brown  11^'^  the 
Court  not  only  held  that  the  Constitution  required  a  remedy  for  the  continuing  effects  of 
past  discrimination  but  stressed  that  the  use  of  racial  classifications  was  constitutionally 
compelled  where  necessary  to  provide  an  effective  remedy  for  the  prior  constitutional 
violation.  As  a  result.  Brown  has  been  interpreted  to  support  the  various  following 
propositions:  racial  classifications  are  constitutionally  prohibited;  racial  classifications 
are  constitutionally  permissible;  and  racial  classifications  are  constitutionally  required. 
The  uncertainty  concerning  proper  characterization  of  affirmative  action  initiatives 
caused  the  Supreme  Court  to  enter  into  an  extended  period  of  doctrinal  instability  and 
confiasion.^^ 

The  school  desegregation  cases  decided  in  the  aftermath  of  Brown  are  not  viewed 
as  affirmative  action  cases,  but  those  cases  were  nevertheless  the  precursors  of 
contemporary  affirmative  action.  They  generally  produced  majority  opinions  that 
authorized  the  use  of  race-conscious  remedies  to  dismantle  formally  segregated  school 
systems.  Brown  II  required  desegregation  of  previously  segregated  school  systems  with 
all  deliberate  speed.    Subsequent  cases  emphasized  that  contemplated  desegregation 
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plans  had  to  be  eflFective  in  order  to  be  acceptable.    In  Swami  v.  Charlotte-Mecklenburg 
Board  of  Mucation^^  the  Supreme  Court  authorized  the  use  of  race-based  pupil 
assignment  as  a  permissible  remedy  for  prior  constitutional  violations.^^  The  Court  also 
endorsed  the  use  of  mathematical  ratios  reflecting  racial  proportionality  in  the  school 
district  population  as  targets  in  formulating  desegregation  plans  to  remedy  constitutional 
violations,  and  it  did  so  despite  a  federal  law  that  prohibited  pupil  assignment  for  the 
purpose  of  achieving  racial  balance.^"  In  a  companion  case.  North  Carolina  State  Board 
of  Education  v.  Swami,^^  the  Court  held  that  a  prohibition  on  race-based  pupil  assignment 
in  favor  of  colorblind  pupil  assignment  was  also  unconstitutional  because  it  interfered 
with  the  school  board's  ability  to  create  an  effective  remedy  for  past  segregation.^^  The 
Supreme  Court  remained  supportive  of  affirmative  efforts  to  promote  school 
desegregation  while  the  desegregation  effort  remained  in  the  South,  but  the  Court  lost  its 
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resolve  as  the  desegregation  effort  moved  into  northern  states  m  the  1970s. 

In  1973  the  Supreme  Court  considered  the  case  of  Keys  v.  School  District  No.  I, 
Denver,  Colorado.^'*  The  Court's  decision  limited  court  ordered  desegregation  to  de  jure 
rather  than  de  facto  segregated  school  systems.^'  In  the  \974 Milliken  v.  Bradley'^ 
decision,  the  Court  held  that  race-conscious  desegregation  remedies  could  not  be  imposed 
on  suburban  Detroit  schools  because  segregation  in  the  suburbs  had  resulted  from  de 
facto  residential  segregation  rather  than  de  jure  school  district  policies.    This  was  the 
first  instance  since  Brown  I  that  the  Supreme  Court  had  invalidated  any  school 
desegregation  plan.^*  The  lessening  of  the  Court's  support  for  school  desegregation 
reflected  a  loss  of  public  support  for  desegregated  schools  in  the  North.^^  In  a  climate  of 
deceasing  public  support  for  school  desegregation,  the  Supreme  Court  began  to  consider 
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the  constitutionality  of  affirmative  action  plans  that  adopted  race-conscious  methods  for 
attaining  societal  goals  other  than  the  elimination  of  de  jure  school  segregation.  In  the 
mid-1970s  the  Supreme  Court  began  to  issue  fractured  decisions  in  considering  the 
politically  controversial  use  of  these  plans  that  have  come  to  be  known  as  affirmative 
action.  And,  it  took  fifteen  years  before  the  Court  would  be  able  to  issue  a  majority 
opinion  in  an  affirmative  action  case.'"' 

The  issue  of  racial  affirmative  action  first  came  before  the  Supreme  Court  in  the 
1974  case  ofDeFwiis  v.  Odegaard!^^  DeFunis  had  been  accepted  at  several  law  schools, 
but  he  wanted  to  live  and  practice  in  Seattle,  and  the  University  of  Washington  Law 
School  had  twice  denied  him  admission.  The  school  had  a  separate  admissions  process 
for  blacks,  Chicanos,  Indians,  and  Filipinos,  and  DeFunis  learned  that  of  the  thirty-seven 
minority  candidates  accepted  for  fall  1 97 1 ,  thirty-six  had  combined  test  and  grade  scores 
below  his.  Believing  federal  courts  were  too  sympathetic  to  minorities,  DeFunis  sued  in 
state  court  on  claims  of  racial  bias.  He  prevailed,  and  the  trial  court  ordered  him  admitted 
to  the  law  school.  By  the  time  the  case  reached  the  Supreme  Court,  DeFunis  had  been 
attending  law  school  and  would  graduate  regardless  of  the  outcome.  Five  members  of  the 
Court,  in  a  per  curiam  opinion,  declared  the  question  moot.  As  a  resuh,  the  Court  vacated 
a  decision  by  the  Supreme  Court  of  Washington  upholding  the  challenged  admissions 
program,  even  though  the  case  was  not  moot  as  a  matter  of  Washington  state  law."^ 

Four  Justices  dissented  from  the  Supreme  Court's  mootness  holding  in  DeFunis.'*^ 
The  dissenters  agreed  with  both  parties  that  the  case  was  not  moot.  They  also  argued  that 
the  public  interest  in  avoiding  repetitious  litigation  required  the  Court  to  address  the 
merits  of  the  affirmative  action  issue  promptly  rather  than  sidestep  the  constitutional 
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issue  because  of  its  difficulty  /*^  Only  Justice  Douglas  addressed  the  merits,  arguing  that 
even  benign  racial  classifications  should  be  subject  to  strict  scrutiny."*^  Nevertheless,  the 
Supreme  Court's  vacating  the  Supreme  Court  of  Washington  decision  on  mootness 
grounds  nullified  the  lower  court  decisions  and  legally  left  the  University  of  Washington 
Law  School  affirmative  action  program  in  place.  For  this  reason,  DeFunis  has  been 
considered  a  decision  that  facilitated  rather  than  frustrated  affirmative  action."*^ 

In  the  1977  case  of  United  Jewish  Organizatiom  v.  Carey, '^^  the  Supreme  Court 
considered  the  constitutionality  of  a  race-conscious  legislative  apportionment  plan 
adopted  by  the  state  of  New  York  that  was  designed  to  increase  the  voting  strength  of 
blacks  in  order  to  comply  wdth  the  Voting  Rights  Act  of  1965.    The  constitutionality  of 
the  apportionment  plan  was  challenged  by  members  of  a  Hasidic  Jewish  community 
whose  voting  strength  had  been  diminished  under  the  plan.''^  Although  the  Court  rejected 
the  constitutional  challenge,  it  was  unable  to  agree  upon  a  majority  opinion.  Four  Justices 
stated  that  the  racial  classifications  used  in  the  plan  were  constitutionally  permissible 
because  they  were  adopted  in  order  to  comply  with  federal  statute;  that  they  were 
permissible  even  though  no  past  constitutional  violation  had  been  established  mandating 
the  use  of  a  remedial  plan;  and  that  they  were  not  invalid  because  of  their  utilization  of 
numerical  quotas  as  targets. Three  Justices  stated  that  the  plan  was  constitutionally 
permissible  because  it  did  not  stigmatize  either  whites  or  minorities,  and  because  it  did 
not  burden  whites  by  minimizing  or  unfairly  canceling  out  white  voting  strength.^'  Two 
Justices  voted  to  uphold  the  plan  because,  even  though  it  was  based  upon  a  racial 
classification,  there  was  no  indication  that  it  was  adopted  with  the  intention  of 
disadvantaging  white  voters,  as  would  be  required  for  a  Fourteenth  Amendment 
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violation.  Only  one  participating  Justice,  Burger,  dissented,  finding  the  percentage 
targets  of  the  apportionment  plan  to  constitute  impermissible  racial  quotas  that  were 
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inconsistent  with  the  meking  pot  objective  of  achieving  a  homogeneous  society. 

DeFunis  and  United  Jewish  Organizations  set  the  terms  of  the  legal  affirmative 
action  debate  that  was  to  follow.  DeFunis  prefigured  the  fact  that  a  majority  of  the  Court 
would  be  unable  to  agree  upon  anything  other  than  the  contentiousness  of  the  affirmative 
action  issue.    United  JeM'ish  Organizations  indicated  that  all  of  the  Justices  except 
Justice  Burger  were  prepared  to  accept  the  constitutionality  of  race-conscious  affirmative 
action  plans."  In  Defimis,  Justice  Douglas  introduced  both  the  idea  that  benign 
affirmative  action  should  be  subjected  to  heightened  judicial  scrutiny  and  the  concern  that 
affirmative  action  might  inadvertently  stigmatize  its  intended  minority  beneficiaries.^^ 
These  concerns  were  endorsed  and  enlarged  upon  by  Justice  Brennan  in  United  JeM'  ish 
Organizations.^^  In  this  case  also.  Justice  White  introduced  consideration  of  the  degree  of 
burden  on  innocent  whites  as  a  constitutionally  significant  factor  in  determining  the 
validity  of  an  affirmative  action  plan,"^  and  Justice  Burger  introduced  the  idea  of  hostility 
to  racial  quotas  as  inconsistent  with  the  concept  of  a  colorblind  society.   Moreover,  in 
United  Jewish  Organizations,  four  Justices  upheld  the  use  of  explicit  racial  quotas,  even 
in  the  absence  of  a  determined  constitutional  violation,  because  they  were  authorized  by 
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Congress. 

The  Bakke  Case 

On  August  3  1973  Allan  Bakke  met  with  Peter  Storandt  in  the  admissions  office 
of  the  University  of  California  at  Davis  Medical  School  (UC  Davis).  Bakke  was  thirty- 
three,  an  aerospace  engineer  at  a  NASA  research  center,  and  white.  Storandt  was  assistant 
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dean  of  student  affairs  at  the  medical  school.  Bakke  had  applied  twice  to  UC  Davis,  in 
1972  and  1973,  and  had  been  rejected  both  times.  In  addition,  Bakke  had  been  turned 
away  by  more  than  a  dozen  medical  schools;  most  had  told  him  that  he  was  too  old.  Even 
UC  Davis  officials  had  cited  present  age  as  a  factor  in  Bakke' s  rejection.  But  Bakke  was 
convinced  that  he  had  lost  his  medical  school  place  to  a  minority  applicant  with  lower 
grades  and  test  scores.  After  his  first  rejection  in  1972,  he  discovered  that  the  UC  Davis 
medical  school  had  an  affirmative  action  program  that  set  aside  sixteen  places  in  an 
entering  class  of  one  hundred  for  members  of  disadvantaged  minorities.  These  sixteen 
places  were  known  as  Task  Force  seats,  filled  through  a  separate  admissions  process.^' 

Before  his  meeting  with  Bakke,  Storandt  studied  Bakke' s  file  and  found  that  he 
had  good  grades  and  test  scores.  Bakke's  undergraduate  GPA  was  3.46  and  his  scores  on 
the  science,  verbal,  and  math  sections  of  the  Medical  College  Admission  Test  (MCAT) 
were  in  the  97*,  96*,  and  the  94*  percentiles.  Bakke's  grades  were  higher  than  those  of 
half  of  the  students  admitted  to  the  eighty-four  places  not  filled  by  Task  Force  students, 
and  his  MCAT  scores  were  considerably  higher  than  average.  Compared  to  the  Task 
Force  students,  Bakke  had  higher  grades  than  all  but  one  of  those  admitted  in  1973.  Their 
undergraduate  grades  averaged  2.88,  and  their  MCAT  scores  on  the  science,  verbal,  and 
math  sections  averae  ed  in  the  46*,  24*,  and  35*  percentiles." 

The  major  reason  provided  by  UC  Davis  for  Bakke's  rejections  was  that  he  had 
received  lukewarm  reviews  on  his  admission  interviews  with  medical  school  faculty  and 
students.  The  sole  interviewer  in  1972  had  reported  that  Bakke's  main  handicap  was  the 
unavoidable  fact  that  he  was  now  33  years  of  age.  But  he  considered  Bakke  a  very 
desirable  applicant  and  recommended  him.  However,  his  interview  score,  added  to  his 
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grade  and  test  scores,  left  Bakke  two  points  short  of  admission.  When  he  applied  again  in 
1973,  after  suggesting  that  he  might  sue  the  university  for  giving  preference  to  minority 
applicants  with  lower  scores,  his  interview  scores  dropped  sharply.  The  dean  of  student 
affairs,  who  had  received  Bakke' s  first  complaint,  interviewed  him  personally  and 
reported  him  to  be  a  rather  rigidly  oriented  young  man  who  was  certainly  not  an 
outstanding  candidate  for  the  medical  school." 

At  their  meeting  in  August  1973,  Storandt  explained  the  Task  Force  program  to 
Bakke  and  gave  him  several  documents  about  it.  He  later  wrote  to  Bakke  and  encouraged 
him  to  pursue  his  research  into  admissions  policies  based  on  quota  orientated  minority 
recruiting.  Storandt  also  included  several  legal  references  and  a  Washington  state  court 
opinion,  directing  the  state's  law  school  to  admit  a  rejected  white  applicant,  Marco 
DeFunis.  Ruling  in  1974,^''  the  Supreme  Court  declined  to  hear  the  state's  appeal  on  the 
ground  that  the  case  was  moot  because  DeFunis  was  nearing  graduation.  Justice  Brennan 
predicted  in  dissent  that  reverse  discrimination  cases  would  not  disappear  fi-om  the 
Court's  docket.  They  would,  instead,  inevitably  return  to  the  federal  courts  and  ultimately 
to  the  Court. Bakke  filed  suit  against  the  Regents  of  the  University  of  California  in  state 
court  in  June  1974,  alleging  he  was  discriminated  against  because  of  his  race  contrary  to 
the  requirement  of  the  equal  protection  clause  of  the  Fourteenth  Amendment  and  §  601  of 
Title  VI.    The  latter  states  that  no  person  shall,  on  the  grounds  of  race,  be  excluded  from 
participation  in  or  be  denied  benefits  of  or  be  subjected  to  discrimination  under  any 
program  receiving  federal  financial  assistance. Bakke  won  his  case  in  the  trial  court, 
and  the  California  Supreme  Court  upheld  the  ruling,  striking  down  the  UC  Davis 
minority  admissions  program  and  ordering  Bakke' s  admission  to  the  medical  school. 
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Unlike  the  Washington  court  in  the  DeFtmis  case,  however,  the  state  court  issued  a  stay 
of  its  order  while  the  Regents  asked  the  Supreme  Court  to  review  the  ruling.  This  avoided 
any  mootness  problem  when  the  Court  granted  the  Regents'  petition  for  certiorari  in 
1977.^^  In  a  5-4  decision,  the  U.S.  Supreme  Court  affirmed  this  resuh,  declaring  the 
affirmative  action  plan  unlawful. The  political,  legal,  and  moral  impact  of  the  decision 
was  unclear,  however,  because  deep  divisions  within  the  Court  prevented  the  adoption  of 
a  majority  opinion  on  central  issues  of  affirmative  action  policy. 

Five  Justices  voted  to  uphold  Bakke's  claim,  but  disagreed  about  why  the 
affirmative  action  plan  was  unlawful.''  A  second  group  of  five  Justices  approved  race  as 
a  legitimate  factor  in  professional  school  admission  policies,  but  disagreed  on  the 
constitutional  reasoning  to  support  this  conclusion.'^  Justice  Powell,  presenting  a  centrist 
position,  belonged  to  both  groups.  He  announced  the  judgment  of  the  Court  and  delivered 
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an  opinion  declaring  the  affirmative  action  plan  an  unconstitutional  quota.   His  opimon 
also  approved  the  use  of  racial  classification  as  a  matter  of  constitutional  principle.  No 
other  Justice  agreed  with  his  reasoning,  however.  Chief  Justice  Burger  and  Justices 
Rehnquist,  Stewart,  and  Stevens  concurred  in  the  judgment  for  Bakke,  but  joined  in  an 
opinion  written  by  Justice  Stevens  justifying  the  result  on  narrow  statutory  grounds.  The 
second  group,  consisting  of  Justices  Brerman,  Blackmun,  Marshall,  and  White,  agreed 
with  Powell  that  racial  classification  was  constitutional,  but  used  different  reasoning  to 
reach  the  conclusion  that  the  UC  Davis  plan  was  constitutional.''* 

The  problem  faced  by  Justice  Powell  and  the  Brennan  group  was  how  they  might 
justify  racial  classification  under  the  Constitution  and  Title  VI.  Despite  the  broad  extent 
of  preferential  policies  in  education  and  in  public  and  private  employment,  and 
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notwithstanding  Supreme  Court  decisions  approving  racial  remedies  in  school 
desegregation  and  voting  rights  cases,  this  task  was  difficult.^^  First,  Bakke  did  not  arise 
in  a  context  of  historic  southern  racial  discrimination,  as  the  school  and  voting  cases  did. 
Second,  Title  VI,  like  Title  VII,  most  obviously  protected  any  person  against  exclusion 
on  racial  grounds.  The  question  in  Bakke  was  whether  the  rules  and  standards  defining 
equality  and  unlawilil  discrimination  were  the  same  for  blacks  and  whites.  In  dealing 
with  desegregation,  the  Court  had  evolved  the  doctrine  since  the  mid-1960s  that  racial 
classifications,  although  not  necessarily  unconstitutional,  were  suspect.  They  could  be 
implemented  only  if  justified  by  a  compelling  state  interest,  if  narrowly  structured  to 
serve  that  interest,  and  if  no  alternative  non-racial  means  were  available.  This  has  been 
referred  to  as  the  strict  scrutiny  standard  of  judicial  review.  Whenever  it  has  been 
employed,  the  questioned  racial  classification  had  been  found  unlawfiil.  Bakke  posed  the 
issue  of  whether  a  racial  classification  intended  to  benefit  blacks  should  also  be  subjected 
to  strict  scrutiny  analysis. 

Justice  Powell  held  that  the  UC  Davis  plan  should  be  examined  under  the  strict 
scrutiny  standard.  Asserting  that  Title  VI  incorporated  a  constitutional  standard,^^  he 
decided  the  case  on  constitutional  as  well  as  statutory  grounds.  Restating  traditional  equal 
rights  theory,  he  said  that  the  guarantees  of  the  Fourteenth  Amendment  were  personal 
rights  that  had  the  same  meaning  for  all  persons  irrespective  of  race.  Rejecting  the 
argument  that  strict  scrutiny  review  should  apply  only  to  racial  classifications  considered 
hostile  to  minorities.  Justice  Powell  argued  that  such  an  approach  would  reduce  civil 
rights  law  to  a  subjective  political  process.  He  fiarther  criticized  the  theory  of  giving 
preferences  to  overcome  societal  discrimination.  "By  hitching  the  meaning  of  the  Equal 
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Protection  Clause  to  these  transitory  considerations,"  he  warned,  "we  would  be  holding, 
as  a  constitutional  principle,  that  judicial  scrutiny  of  classifications  touching  on  racial  and 
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ethnic  background  may  vary  with  the  ebb  and  flow  of  political  forces. 

Justice  Powell  acknowledged  the  Court's  recent  approval  of  race-conscious 
measures.  These  were  premised  on  findings  of  constitutional  or  statutory  violations 
resuhing  in  identified,  race-based  injuries  to  individuals.  In  Bakke,  by  contrast,  there  was 
no  determination  that  UC  Davis  had  discriminated,  and  "we  have  never  approved  a 
classification"  he  asserted,  "that  aids  persons  perceived  as  members  of  relatively 
victimized  groups  at  the  expense  of  other  innocent  individuals  in  the  absence  of  judicial, 
legislative,  or  administrative  findings  of  constitutional  or  statutory  violations."  While 
conceding  that  the  state  had  a  legitimate  interest  in  eliminating  the  effect  of  identified 
discrimination,  he  stated  this  was  a  far  more  focused  goal  than  remedying  the  effects  of 
societal  discrimination,  "an  amorphous  concept  of  injury  that  may  be  ageless  in  its  reach 
into  the  past."''^ 

Having  argued  against  preferential  treatment.  Justice  Powell  proceeded  to  offer  a 
justification  for  racial  preference.  He  offered  the  view  that  race  was  a  legitimate  factor  to 
be  taken  into  account  in  securing  the  constitutionally  permissible  goal  of  a  diverse 
student  body.  Student  diversity  promoted  an  atmosphere  of  speculation,  excitement,  and 
creativity.  It  was  a  goal  protected  by  the  First  Amendment.  Race,  therefore,  could 
properly  be  considered.  The  way  to  do  so,  however,  was  not  by  setting  a  racial  quota,  but 
by  regarding  race  as  a  plus  in  a  competitive  process  in  which  each  individual  would  be 
evaluated  as  an  individual  and  no  one  would  be  rejected  simply  because  of  race.*" 
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Justice  Powell's  concept  of  diversity  attempted  to  justify  racial  preference  in  a 
manner  consistent  with  the  principle  of  merit.  The  Brennan  group  that  voted  to  uphold 
the  medical  school  admission  policy  was  less  ambiguous  in  seeking  to  accommodate  the 
demand  for  preferential  treatment  emanating  from  the  civil  rights  establishment  in  the 
late  1970s.  The  next  stage  of  the  civil  rights  movement  envisioned  by  supporters  of 
affirmative  action  was  to  discard  the  make  whole  theory  of  relief  for  individual  victims  of 
discrimination  and  adopt  racial  preferences  as  compensation  for  historic  societal 
discrimination  against  blacks  as  a  group.  Although  it  was  originally  used  to  expand  the 
scope  of  preferential  policy,  the  make  whole  theory  now  constituted  a  limitation  on  new 
racism.  The  lower  courts  were  divided  on  the  question  of  whether  remedies  could  be 
awarded  only  to  identifiable  victims  of  discrimination  or  also  conferred  on  members  of 
the  protected  group  who  had  not  suffered  individual  injury.  In  either  case,  the  prerequisite 
for  awarding  relief  was  a  finding  of  discrimination.  The  opinion  of  the  Brennan  bloc  in 
Bakke,  however,  obviated  the  issue  of  make  whole  relief  by  contending  that  racial 
preference  could  be  awarded  in  the  absence  of  unlawful  discrimination  in  order  to 
counter  the  effects  of  societal  discrimination.^' 

The  Brennan  bloc  accepted  the  equivalence  of  Title  VI  and  the  Constitution 
concerning  the  meaning  of  equality  and  unlawful  discrimination.  Neither  in  the 
Constitution  nor  the  Civil  Rights  Act,  however,  did  it  find  a  requirement  of  racial 
neutrality.  The  school  desegregation  decisions  were  cited  to  show  the  constitutional 
permissibility  of  race-conscious  remedies  .    To  argue  that  Title  VI  permitted  racial 
decision  making,  when  it  expressly  prohibited  it,  challenged  Justice  Brennan's 
interpretive  skill.  In  general,  Brennan  simply  argued  that  the  statute  did  not  mean  what  it 
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said.  He  stated  that  it  was  inconceivable,  in  view  of  the  legislative  intent  to  encourage 
voluntary  compliance  with  the  Civil  Rights  Act,  that  Congress  would  forbid  voluntary 
race-conscious  remedies  by  recipients  of  federal  aid  to  cure  acknowledged  or  obvious 
statutory  violations.^^  Recipients  who  were  guilty  of  discrimination  should  not  be 
expected  to  await  a  finding  of  unlawful  practices  by  a  court  or  administrative  agency.  The 
opinion  then  argued  that  although  Congress  prohibited  discrimination  in  Title  VI,  it  did 
not  define  it.  According  to  Brennan,  Congress  specifically  eschewed  any  static  definition 
of  discrimination  in  favor  of  broad  language  that  could  be  shaped  by  experience, 
administrative  necessity,  and  evolving  judicial  doctrine.^''  The  constitutional  standard  of 
discrimination  was  supposed  to  supply  the  content  of  Title  VI,  the  Brennan  group 
reasoned,  but  since  this  standard  was  in  a  state  of  flux  and  rapid  evolution,  the  inference 
followed  that  the  meaning  of  discrimination  in  the  statute,  expressed  as  it  was  in  cryptic 
language,  should  evolve  v^th  the  interpretation  of  the  demands  of  the  Constitution. 
Therefore,  "any  claim  that  the  use  of  racial  criteria  is  barred  by  the  plain  language  of  the 
statute,"  the  opinion  stated,  "must  fail  in  light  of  the  remedial  purpose  of  Title  VI  and  its 
legislative  history."^^ 

Having  disposed  of  Title  VI,  the  Brennan  opinion  elaborated  on  the 
constitutionality  of  race-conscious  policies.  Although  race  classification  was  suspect  and 
required  strict  scrutiny,  the  UC  Davis  affirmative  action  plan  was  not  suspect.  It 
designated  minorities  for  special  treatment,  but  it  did  not,  however,  stigmatize  whites, 
which  as  a  class  were  not  burdened  with  disabilities  or  subjected  to  unequal  treatment. 
The  admissions  policy  did  not  contravene  the  cardinal  principle  that  racial  classifications 
that  stigmatize,  because  the  classifications  are  drawn  on  the  presumption  that  one  race  is 
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inferior  to  another  or  because  the  classifications  put  the  weight  of  government  behind 
racial  hatred  and  separatism,  are  invalid  without  more.  But  if  strict  scrutiny  were 
inapplicable,  so  was  the  more  relaxed  rational  basis  standard,  the  test  ordinarily  applied 
in  non-racial  situations.  The  Brennan  group  proposed  an  intermediate  standard  of  review 
under  which  the  state  could  employ  a  racial  classification  that  was  shown  to  serve 
important  governmental  objectives  and  was  substantially  related  to  achievement  of  those 
objectives.^^  The  purpose  of  remedying  the  effects  of  past  societal  discrimination  was 
sufficiently  important  to  justify  a  race-conscious  admission  policy  where  there  was  a 
sound  basis  for  concluding  that  minority  under-representation  was  substantial  and 
chronic,  and  the  handicap  of  past  discrimination  impeded  access  of  minorities  to  the 
medical  school. 

In  separate  dissenting  opinions.  Justices  Marshall  and  Blackmun  defended 
compensatory  racial  preference.  Justice  Marshall  reasoned  that  since  the  Constitution  had 
been  interpreted  for  200  years  as  permitting  the  most  ingenious  and  pervasive  forms  of 
discrimination  against  blacks,  he  could  not  believe  that  the  Constitution  stands  as  a 
barrier  to  state  actions  attempting  to  remedy  the  effects  of  that  discrimination.  Dismissing 
the  consideration  that  unlawful  discriminatory  action  was  a  necessary  basis  for 
preferential  treatment,  he  declared,  "It  is  unnecessary  in  20*^  century  [sic]  America  to 
have  individual  Negroes  demonstrate  that  they  have  been  victims  of  racial 
discrimination."  Blacks'  different  experience  entitled  them  to  greater  protection  as 
special  wards  under  the  Fourteenth  Amendment,  where  it  was  necessary  to  remedy  the 
effects  of  past  discrimination.  Justice  Blackmun,  looking  to  a  time  when  "persons  will  be 
regarded  as  persons,"  nevertheless  believed  it  was  impossible  at  present  "to  arrange  an 
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affirmative  action  program  in  a  racially  neutral  way  and  have  it  successful."  "In  order  to 
get  beyond  racism,"  he  said,  "we  must  first  take  account  of  race.  There  is  no  other  way. 
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And  in  order  to  treat  some  persons  equally,  we  must  treat  them  differently." 

Justice  Stevens,  joined  by  Justices  Rehnquist,  Stewart,  and  Chief  Justice  Burger, 
submitted  the  fifth  opinion  in  Bakke.  Concurring  in  the  judgment  that  Bakke  be  admitted 
to  the  medical  school,  Stevens  stated  that  admission  policy  clearly  violated  Title  VI.  The 
law  plainly  prohibited  the  exclusion  of  any  individual  fi-om  a  federally  fianded  program 
because  of  race,  regardless  of  whether  the  exclusion  carried  a  racial  stigma.  The  Stevens 
bloc,  therefore,  considered  it  unnecessary  to  examine  the  constitutional  issue  and 
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inappropriate  to  inquire  whether  race  could  ever  be  a  factor  m  an  admission  program. 

The  resuh  in  Bakke  could  be  considered  a  compromise.  Critics  of  affirmative 
action  alleged  success  because  the  Court  upheld  the  reverse  discrimination  claim  and 
struck  down  the  admission  policy  as  a  quota.  Supporters  of  affirmative  action  declared 
success  because  a  majority  of  the  Justices  approved  race-conscious  measures  for  remedial 
purposes.  Bakke  could  also  be  considered  not  to  be  a  compromise  because  the  competing 
principles,  equal  rights  for  individuals  without  distinction  of  race  and  compensatory 
preference  for  racial  groups,  were  ultimately  irreconcilable.^" 

Since  only  one  member  of  the  majority  voting  to  strike  down  the  quota  was 
willing  to  deal  with  the  problem  of  affirmative  action  in  constitutional  and  public  policy 
terms,  the  deeper  meaning  of  Bakke,  as  the  Brennan  bloc  stated,  was  to  confirm  existing 
policies  of  racial  preference  in  educational  programs  and  in  employment  .^'  In  this  basic 
sense,  Bakke  was  a  victory  for  affirmative  action,  despite  the  appearance  of  a 
compromise  and  notwithstanding  Justice  Powell's  attempt  to  reconcile  equal  rights  and 
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racial  group  preference.  Powell's  ingenious  effort  appealed  to  many  observers,  including 
some  opponents  of  affirmative  action,  as  a  pragmatic  solution.  His  opinion  avoided  broad 
condemnation  of  preferential  treatment  while  withholding  unqualified  approval  of  race- 
conscious  measures,  and  possibly  even  confusing  the  entire  issue  of  aflfinnative  action  by 
insisting  on  strict  scrutiny  of  compensatory  preference.^^  Justice  Powell  alone,  however, 
required  strict  scrutiny  review  of  affirmative  action,  and  his  defense  of  individual  rights 
was  nullified  by  his  argument  that  race  should  be  considered  a  plus  in  admission  poHcies. 
Once  race  was  admitted  to  the  decision  process,  it  could  be  subjectively  manipulated  to 

93 

reach  any  number,  just  as  m  a  quota  program. 

Justice  Powell's  diversity  rationale,  based  on  First  Amendment  considerations, 
was  apparently  intended  to  make  less  troublesome  the  issue  of  preferential  treatment  by 
asserting,  in  effect,  that  if  institutions  and  employers  were  not  too  blatant  about  it,  they 
could  use  race-conscious  measures  and  work  out  their  own  compromise  between  the 
values  in  conflict.  This  approach  lacked  frankness.  If  there  were  much  confusion  in 
affirmative  action  policy  already,  Powell's  solution,  perhaps,  encouraged  more  of  it. 
Even  though  Powell's  conscientious  quest,  admired  by  many  and  described  by  one 
commentator  as  perhaps  the  greatest  finesse  of  a  searing  legal  issue  in  Supreme  Court 
history,  it  rested  on  no  consensus  and  no  clear  doctrinal  foundation  in  anti-discrimination 
theory.^" 

In  the  context  of  widespread  adoption  of  preferential  policies,  the  Brennan  group 
opinion,  in  conjunction  with  Justice  Powell's  approval  of  race  as  a  legitimate 
consideration,  emerged  as  the  Court's  principal  doctrine  on  the  problem  of  reverse 
discrimination.  Together,  these  opinions  obscured  the  narrow  and  opaque  opinion  of  the 


93 

Stevens  bloc.  Although  the  Brennan  group  lost  on  the  specific  quota  in  question,  it 
prevailed  strategically  by  presenting  a  bloc  of  five  Justices,  including  Powell,  who 
supported  race-conscious  measures  on  constitutional  grounds.  This  was  a  majority  in 
favor  of  preferential  treatment  without  the  requirement  of  a  finding  of  unlawful 
discrimination.^^  A  more  solid  majority  held  preferential  remedies  constitutional  to 
eliminate  the  effects  of  existing  discrimination,  pursuant  to  legislative,  judicial  or 
administrative  findings  of  unlawful  practices.  Although  Bakke  resolved  little  that  was  not 
already,  namely  that  an  absolute  quota  was  unlawfial,  and  consequently  technically  could 
be  said  to  stand  for  very  little,  it  was  generally  viewed  as  sanctioning  existing  affirmative 
action  programs  in  higher  education.  Besides,  although  the  decision  had  no  direct  effect 
on  Title  VII  enforcement,  in  the  opinion  of  one  supporter  of  preferential  remedies  it 
"caused  a  surprisingly  large  number  of  people  of  good  will  to  rethink  their  commitments 
to  affirmative  action  and  to  express  a  more  ready  willingness  to  be  forthright  and  open 
about  efforts  taken  to  cure  problems  associated  with  race  and  sex  bias  in  this  nation. "^^ 

The  majority  that  supported  Bakke' s  claim  may  have  considered  that  it  would  be 
counterproductive  to  hand  down  a  decision  clearly  outlawing  reverse  discrimination. 
Such  a  result  would  expose  educational  institutions,  corporations,  and  unions  to  reverse 
discrimination  lawsuits  and  outrage  the  civil  rights  bureaucracy,  minority  groups,  and 
liberal  opinion  in  general.    Although  Bakke  might  be  considered  to  have  added 
confusion  to  the  issue  of  affirmative  action,  the  vision  of  proportional  racial 
representation  held  out  by  the  Brennan  group  appeared  more  likely  to  be  advanced  as  a 
resuh  of  the  decision.^^ 
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Weber  to  Metro  Broadcasting:  1979-1990 

During  the  1980s,  the  Supreme  Court  attempted  to  determine  the  correct  level  of 
scrutiny  that  affirmative  action  programs  must  satisfy  in  order  to  remain  constitutionally 
allowable.  The  process  of  determining  an  appropriate  standard  was  difficult  because  of 
the  shifting  legal  theories  used  by  plaintiffs  in  maintaining  their  cause  of  action,  and 
because  in  each  case  a  different  kind  of  affirmative  action  program  was  being  questioned. 
Actions  challenging  affirmative  action  programs  brought  during  this  period  were 
variously  resolved  by  the  Fourteenth  Amendment,  the  Fifth  Amendment  and  Title  VII  of 
the  Civil  Rights  Act,  thereby  requiring  different  constitutional  interpretations  of  different 
racial  or  gender  classifications.  The  Court  was  also  required  to  decide  the 
constitutionality  of  different  types  of  affirmative  action.  These  differing  approaches 
involved  distinguishing  between  the  status  of  the  entity  implementing  the  affirmative 
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action  program. 

Voluntary  private  affirmative  action  has  been  the  least  controversial  of  all 
affirmative  action  programs.  Only  one  major  court  decision  in  this  area  has  been  decided. 
The  issue  involved  concerns  the  ability  of  a  private  entity  to  use  proactive  measures  to 
remedy  past  and  present  discrimination.  Private  affirmative  action  is  unique  in  that 
neither  the  Fourteenth  nor  the  Fifth  Amendment  is  applicable,  since  there  is  no 
government  action  involved.  Accordingly,  plaintiffs  seeking  redress  fi^om  private 
affirmative  action  programs  are  required  to  rely  upon  Title  VII.  The  seminal  case  in  this 
area  is  United  Steehvorkers  v.  Weber.     Weber  involved  an  affirmative  action  plan 
contained  within  a  collective  bargaining  agreement  between  Kaiser  Aluminum  and 
Chemical  Corporation  and  the  United  Steelworkers.  The  plan  was  meant  to  eliminate  the 
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imbalance  that  existed  in  the  company's  nearly  all  white  craft  workforce  Kaiser  decided 
to  begin  a  new  training  program  to  instruct  employees  on  the  necessary  skills  to  become  a 
craft  worker,  and  made  the  program  available  to  both  blacks  and  whites.  But,  because 
blacks  has  historically  been  excluded  from  craft  unions,  the  bargaining  agreement 
required  50  percent  of  the  new  trainees  be  black.  This  requirement  would  remain  in  place 
until  the  percentage  of  black  craft  workers  at  the  company  approximated  the  percentage 
of  blacks  in  the  local  community."^' 

Brian  Weber,  a  white  production  worker  desiring  to  participate  in  the  training 
program,  was  not  chosen  to  join,  even  though  he  had  more  seniority  than  several  of  the 
black  workers  chosen.  Consequently,  Weber  challenged  the  plan  as  being  discriminatory 
on  the  basis  of  race  in  violation  of  Title  VII.  Weber  argued  that  a  literal  interpretation  of 
§§  703(a)  and  (b)  prohibited  race-conscious  affirmative  action  plans.  He  also  argued  that 
the  analysis  of  Title  VII  should  be  applied  evenly,  regardless  of  the  race  of  the  alleged 
injured  party.  While  the  Court  acknowledged  some  empathy  for  this  argument,  it 
nonetheless  interpreted  Title  VII  in  light  of  legislative  intent.  Writing  for  the  majority. 
Justice  Brennan  explained  that  Title  VII  should  be  interpreted  within  the  historical 
context  of  its  creation. When  Congress  brought  about  Title  VII,  it  intended  to  provide 
protections  to  black  citizens  in  the  arena  of  employment,  thereby  giving  them  a  fair  and 
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equal  opportunity  to  be  included  within  society's  economic  sphere.     The  Court 
determined  that  affirmative  action  achieved  this  goal,  and  it  would  be  counterproductive 
and  contrary  to  the  intent  of  the  law  to  eliminate  programs  intended  to  ftjrther  the  goal.'"'* 

Justice  Brennan  next  proceeded  to  interpret  §  703(j),  which  explicitly  prohibits 
quotas,  to  allow  for  affirmative  action  programs.  Brennan  explained  that  if  Congress 
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intended  to  prohibit  all  voluntary  private  affirmative  action,  it  would  have  declared  that 
an  employer  is  not  required  to  engage  in  affirmative  action  to  balance  its  workforce,  and 
such  actions  would  be  impermissible. The  intent  of  Title  VII  was  to  avoid  undue 
federal  intrusion. '^^  In  conclusion.  Justice  Brennan  stated  that  Congress  enacted  Title  VII 
to  eliminate  the  last  vestiges  of  discrimination  in  this  country,'"^  and  because  affirmative 
action  programs  were  helpful  in  this  endeavor, they  were  permissible  under  the  Act. 

As  the  majority  opinion  in  Weber  discloses,  the  Court  understood  the  legislative 
intent  of  Title  VII,  and  followed  its  mandate.  In  doing  so,  the  Court  laid  out  a  judicial 
standard  to  determine  the  permissibility  of  private  affirmative  action  programs  according 
to  this  understanding.  The  Court  determined  that  the  purpose  of  the  plan  must  be  to 
eliminate  conspicuous  racial  imbalance  in  traditionally  segregated  job  categories;  not  be 
an  absolute  bar  to  the  interests  of  white  employees,  or  otherwise  unnecessarily  trammel 
their  interests;  be  a  temporary  measure  intended  merely  to  achieve  racial  balance  rather 
than  to  maintain  racial  balance.'"^  Therefore,  by  following  the  legislative  intent  of  Title 
VII,  the  Court  confirmed  the  permissibility  of  affirmative  action  programs,  but  limited 
their  scope  to  prevent  any  abuses  that  might  occur. 

Under  §  706(g)  of  Title  VII  and  the  Fourteenth  Amendment,  federal  courts  have 
the  authority  to  order  employers  to  implement  race-  or  gender-conscious  affirmative 
action  programs.  This  action  is  provided  only  in  egregious  circumstances,  and  only  when 
the  remedy  is  narrowly  tailored  to  minimize  the  burden  on  white  employees. '^"^  This 
remedy  is  also  difficult  to  end  because  it  must  satisfy  the  same  criteria  to  be  terminated  as 
was  required  to  impose  it.  A  court  ordered  program  will  only  be  concluded  when  the 
defendant  employer  demonstrates  that  it  has  achieved  a  stable  racial  balance  that  will  not 
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be  immediately  destroyed."'  The  nature  of  the  alleged  injury  relates  to  the  program's 
constitutionality.  Thus,  the  reviewing  court  must  determine  whether  the  lower  courts' 
relief  was  tailored  narrowly  enough  to  accomplish  the  desired  remedy. 

The  first  court  ordered  aflBrmative  action  case  was  Firefighters  Local  Union  No. 
1784  V.  Stotts^^^  in  which  a  group  of  black  firefighters  filed  a  class  action  suit  charging 
the  city  fire  department  with  discriminatory  hiring  and  promotion  practices.  The  parties 
later  agreed  to  a  consent  decree  to  remedy  these  practices  "''  Subsequently,  the  black 
firefighters  sought  an  injunction  against  the  fire  department  to  prevent  it  from  adhering  to 
its  seniority  system  when  the  department  made  layoff  decisions.  The  black  firefighters 
contended  that,  by  following  the  seniority  system,  they  would  be  the  first  to  be  laid  off 
and  they  would  lose  the  gains  that  they  had  achieved  pursuant  to  the  consent  decree.  The 
federal  district  court  agreed,  and  ordered  that  layoffs  be  made  in  a  manner  that  would 
protect  the  newly  hired  black  firefighters,  thereby  circumventing  the  seniority  system."'* 
The  firefighters  union  appealed  to  the  Supreme  Court.  The  Court  held  that  because  Title 
VII  specifically  protects  bona  fide  seniority  systems,  and  because  the  union  was  not  a 
party  to  the  consent  decree,  the  district  court  abused  its  discretion  in  ordering  the 
injunction."^ 

The  Court  found  that  the  consent  decree  did  not  address  the  issue  of  layoffs,  nor 
did  it  suggest  that  the  seniority  system  in  place  should  be  ignored."^  In  addition,  it 
interpreted  Title  VII  to  protect  bona  fide  seniority  systems."^  The  Court  determined  that 
the  district  court  had  abused  its  discretion  in  altering  the  seniority  system  in  favor  of  the 
black  firefighters,  because  the  court  inadvertently  granted  competitive  seniority  to  the 
minority  firefighters."^  The  Court  explained  that  pursuant  to  §  706(g),  a  court  may  grant 
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competitive  seniority  only  to  victims  who  have  directly  suffered  from  intentional 
discrimination."^  To  their  detriment,  the  black  firefighters  did  not  address  in  their  brief 
the  issue  of  whether  the  department's  seniority  system  intentionally  discriminated  against 
black  firefighters.  In  the  absence  of  an  argument  to  the  contrary,  the  Court  presumed  that 
any  discriminatory  effects  were  unintentional. Therefore,  by  basing  its  decision  on  the 
questionable  interpretation  that  only  those  intentionally  discriminated  against  may 
receive  competitive  seniority,  the  Court  disregarded  the  legislative  intent  of  Title  VII  as 
recognized  in  United  Sieeh'orkers,  namely  to  eliminate  the  effects  of  prior 
discrimination. 

In  Sheet  Metal  Workers'  International  Ass 'n  v.  EEOC}^^  the  government  brought 
suit  under  Title  VII  to  enjoin  a  labor  union  and  its  apprenticeship  committee  from 
discriminating  on  the  basis  of  race.  The  federal  district  court  ordered  the  defendants  to 
establish  a  29  percent  minority  membership  goal  to  be  met  by  a  specified  date,  and 
appointed  an  administrator  to  make  sure  that  this  target  was  reached.  After  the  union 
failed  to  reach  the  goal,  the  court,  several  years  later,  imposed  a  fine  and  ordered  the 
union  to  implement  an  amended  affirmative  action  program  to  increase  minority 
participation.  The  union  unsuccessfully  challenged  these  actions  on  Title  VTI  and  equal 
protection  grounds.  The  Supreme  Court,  in  a  plurality  opinion  written  by  Justice 
Brennan,  again  interpreted  §  706(g)  as  not  prohibiting  federal  courts  from  ordering  race- 
conscious  relief  to  correct  past  discrimination  in  appropriate  circumstances.'^^  The  Court 
indicated  that  such  relief  was  not  restricted  to  direct  victims  of  past  discrimination.  '^^  The 
Court  rejected  the  EEOC's  argument  that  the  legislative  history  of  §  706(g)  revealed  that 
it  was  intended  to  benefit  only  identified  victims  of  intentional  discrimination,  but  instead 
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determined  that  Title  VII  could  also  provide  relief  for  those  whom  were  unintentionally 
discriminated  against.  Yet,  the  Court  explained  that  the  purpose  of  §  706(g)  was  to  assure 
employers  that  they  would  not  violate  the  statute  by  merely  having  a  racial  imbalance  in 
the  workforce.'^'*  This  would  prohibit  a  court  from  requiring  an  employer  to  adopt  racial 
preferences  simply  to  correct  to  correct  a  workforce  imbalance,  thereby  precluding  any 
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inequities  in  the  implementation  of  court  ordered  affirmative  action. 

In  summary,  the  Court  decided  that  the  district  court's  order  was  not  prohibited, 
because  the  union  had  a  history  of  persistent  and  conspicuous  discrimination  and  the 
order  did  not  require  union  membership  for  those  who  had  been  refused  admission  for 
nondiscriminatory  reasons.  The  court  also  explained  that  Title  VII's  purpose  is  realized 
by  allowing  courts  to  order  race-conscious  relief  as  a  class  remedy.     Thus,  because  the 
motivation  behind  the  order  was  to  attack  the  effects  of  intentional  and  continuing 
discriminatory  practices  against  a  class  that  the  union  refused  to  address,  the  district 
court's  order  did  not  violate  Title  VII. 

The  next  case  to  come  before  the  Supreme  Court  was  International  Ass  'n  of 
Firefighters  v.  City  of  Cleveland.  '^^  In  this  case,  minority  firefighters  filed  a  class  action 
against  the  city  of  Cleveland,  alleging  violations  of  Title  VII  for  discrimination  on  the 
basis  of  race  in  hiring  and  promoting.  The  federal  district  court  adopted,  over  the  union's 
objection,  a  consent  decree  that  had  been  approved  of  by  the  plaintiffs  and  the  city.  The 
decree  required  a  specified  number  of  promotions  be  given  to  minority  firefighters  over  a 
four-year  period.  The  union  appealed  to  the  Supreme  Court.  Once  more  the  Court  was 
called  upon  to  interpret  §  706(g),  this  time  in  relation  to  a  consent  decree  awarding  hiring 
and  promotional  preferences  to  minority  union  members  who  were  not  direct  victims  of 
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an  employer's  intentional  discrimination.  Adhering  to  the  legislative  intent  of  Title  MI, 
the  Court  acknowledged  that  reasonable  race-conscious  measures  intended  to  acliieve  the 
purposes  of  Title  VII  were  permissible  in  situations  where  the  measures  imposed  were 
voluntary. Because  §  706(g)  does  not  regulate  voluntary  agreements  providing  race- 
conscious  relief,  the  district  courts  are  not  constrained  by  the  §  706(g)  limits  when 
approving  consent  decrees. '^^  Accordingly,  the  Court  allowed  the  parties  to  arrive  at  their 
own  solution  wathout  overiy  burdensome  intervention.  This  interpretation  is  in  accord 
with  the  true  intent  of  Congress  by  allowing  remedial  relief  to  achieve  the  aims  of  Title 
VII. 

The  last  case  in  the  area  of  court  ordered  affirmative  action  programs  was  United 
Slates  V.  Paradise. In  this  case,  the  Supreme  Court  considered  a  district  court  order 
requiring  the  Alabama  Department  of  Public  Safety  to  promote  one  black  trooper  for 
every  white  trooper  promoted  to  the  rank  of  corporal.  This  mandate  was  limited  in 
duration,  and  the  black  trooper  promoted  must  have  been  qualified  for  the  position  The 
same  one  to  one  ratio  was  also  required  for  upper  rank  promotions. The  district  court 
order  was  based  on  findings  that  the  department  had  a  long  history  of  excluding  blacks 
from  employment  and  promotions,  thereby  providing  a  basis  for  a  claim  of  persistent  or 
egregious  discrimination.  The  department  also  failed  to  comply  with  prior  court  orders. '^^ 
Despite  past  resistance,  the  department  complied  with  the  immediate  order  by  promoting 
eight  blacks  and  whites  to  the  rank  of  corporal.'^''  In  addition,  it  submitted  an  affirmative 
action  plan  that  provided  for  fair  promotional  procedures  as  required  by  the  court. 
Thereafter,  the  district  court  terminated  the  one  to  one  promotional  requirement,  and 
permitted  the  department's  program  to  control  promotions,  because  the  department  had 
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complied  with  the  court's  mandate.  However,  the  Department  of  Justice  challenged  the 
district  court  order,  maintaining  that  it  violated  the  Equal  Protection  Clause  of  the 
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Fourteenth  Amendment,  as  it  overburdened  non-minority  troopers. 

The  Supreme  Court  confirmed  the  district  court  order,  and  held  that  the 
promotional  requirement  did  not  constitute  an  equal  protection  violation  Once  again 
writing  for  a  plurality.  Justice  Brennan  stressed  that  race-conscious  affirmative  action  is  a 
well-established  remedy  for  past  and  present  discrimination.^^'  The  Court  refi"ained  from 
adopting  strict  scrutiny  as  the  appropriate  measure  of  the  constitutionality  of  affirmative 
action  programs. Brennan  acknowledged  the  Court's  inability  to  reach  a  consensus  on 
this  issue,  and  in  so  doing,  the  Court  again  avoided  the  question  of  the  correct  level  of 
judicial  review  to  be  applied  to  affirmative  action.  Brennan  ignored  the  issue  of  strict 
scrutiny.  Instead,  he  found  that  the  race-conscious  relief  ordered  was  necessary  to  serve 
the  compelling  governmental  interest  of  ending  the  department's  longstanding  and 
pervasive  discrimination  in  its  hiring  and  promotional  practices. Justice  Brennan  also 
determined  that  the  societal  interest  in  ensuring  compliance  with  federal  court  orders  to 
be  compelling,  because  of  the  department's  history  of  noncompliance  with  similar  federal 
court  orders.''"'  The  promotional  mandate  also  satisfied  the  narrowly  tailored 
requirement,  because  it  was  specifically  focused  to  remedy  the  effect  of  the  department's 
discriminatory  exclusion  of  blacks  fi-om  the  upper  ranks.''*' 

In  the  main,  the  opinions  of  the  Supreme  Court  in  court  ordered  affirmative  action 
cases  supported  an  interpretation  of  the  Fourteenth  Amendment  and  Title  VII  that 
recognizes  the  history  of  these  enactments  and  acknowledges  the  intent  of  their  fi-amers 
to  provide  a  remedy  to  groups  that  suffered  fi-om  historic  discrimination.  By  making  such 


102 

an  acknowledgment,  it  was  hoped  that  federal  courts  would  be  able  to  deal  directly  with 
these  problems.  Therefore,  regardless  of  which  standard  was  applied,  support  for  fair  and 
equitable  affirmative  action  programs  was  available.  ''^^ 

Voluntary  state  and  local  affirmative  action  programs  involve  situations  where 
public  employers  institute  programs  intended  to  provide  equal  employment  opportunity' 
to  minorities  or  women.  These  programs  are  subject  to  the  Fourteenth  Amendment's 
Equal  Protection  Clause,  because  government  action  is  involved.  The  case  of  Wygant  v. 
Jackson  Board  of  Education^^^  involved  a  collective  bargaining  contract  between  a 
teacher's  union  and  a  local  board  of  education.  The  agreement  provided  that  when  layoffs 
were  necessary,  those  teachers  with  the  least  seniority  would  be  furloughed  first,  except 
at  no  time  would  there  be  a  higher  percentage  of  minority  employees  laid  off  than  the 
current  percentage  of  minority  personnel  employed  at  the  time  of  the  layoff.'"*^ 
Accordingly,  the  school  district  laid-ofif  several  non-minority  teachers  with  greater 
seniority  over  minority  teachers  with  less  seniority.  Subsequently,  the  white  teachers 
challenged  the  layoff  policy,  alleging  that  it  violated  the  Equal  Protection  Clause.'''^ 

The  Supreme  Court  supported  the  plaintiffs'  claim  and  found  that  the  layoff 
provisions  violated  equal  protection  under  the  Fourteenth  Amendment.  The  Court  ruled 
that  redressing  societal  discrimination  was  not  a  sufficiently  compelling  reason  to  justify 
the  lay  off  provision  in  the  affirmative  action  program.'"*^  To  justify  such  programs,  the 
Court  required  that  the  defendant  provide  a  specific  demonstration  of  prior  discrimination 
by  the  governmental  entity.''"  The  Court  stated  that  general  societal  discrimination  was 
insufficient  to  provide  a  compelling  state  interest,  since  such  discrimination  had  no 
relationship  to  the  prior  discriminatory  hiring  practices  that  the  affirmative  action 
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program  sought  to  make  up  for.'''^  Without  a  showing  of  direct  discrimination,  the  Court 
supposed,  the  potential  for  abuse  was  great,  because  the  program  could  be  continued  after 
its  legitimate  remedial  purpose  had  been  achieved.'''^ 

Johnson  v.  Transportation  Department,  Santa  Clara  Coiinty^^^  stands  as  the  only 
major  decision  determining  the  legality  of  a  gender-based  affirmative  action  program 
under  Title  VII. In  this  case,  the  Supreme  Court  considered  a  reverse  discrimination 
charge  under  Title  VII  against  a  public  employer's  selection  of  a  female  candidate  in 
compliance  with  an  affirmative  action  plan.  Twenty-two  percent  of  the  agency's 
employees  were  female,  still  not  one  of  its  238  skilled  craft  workers  was  a  woman.  The 
affirmative  action  plan  included  a  goal  of  36.4  percent  female  employees  in  every  job 
category,  based  on  the  percentage  of  women  in  the  area  job  market.  The  plaintiff",  a  male, 
lost  out  to  a  woman  in  his  application  for  promotion,  despite  his  higher  qualification 
rating.  The  agency's  plan  set  aside  no  specific  number  of  positions  for  women  or 
minorities.  Instead,  it  authorized  gender  or  race  to  be  considered  as  a  factor  in  evaluating 
qualified  candidates  for  jobs  in  which  members  of  such  groups  were  poorly  represented. 
The  plaintiff  charged  the  agency  with  discrimination  and  was  granted  judgment  by  the 
federal  district  court.  The  Ninth  Circuit  reversed,  and  the  Supreme  Court  affirmed,  by  a 
vote  of6to3.'^^ 

In  determining  the  validity  of  a  voluntary  affirmative  action  plan  under  Title  VII, 
the  Court  held  that  the  principles  articulated  in  Steelworkers  v.  Weber  must  guide  the 
analysis.'"^  In  order  to  be  valid,  the  plan  must  first  be  designed  to  correct  a  manifest 
imbalance,  where  females  are  underrepresented  in  traditionally  segregated  job 
categories.     To  ascertain  whether  such  an  imbalance  exists,  the  Court  approved  the 
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comparison  of  the  percentages  of  women  in  the  workforce  with  those  of  the  general 
population  in  jobs  for  which  no  special  skill  is  required.'"'  This  requirement  of  showing  a 
statistical  imbalance  is  consistent  with  Weber  and  the  purpose  of  Title  VII,  which  is  to 
encourage  affirmative  action. 

The  second  consideration  was  whether  the  affirmative  action  plan,  as 

1  ^  V 

implemented,  unnecessarily  hampered  the  rights  of  male  employees.  "  The  Court 
reasoned  that  because  the  applicant's  sex  was  one  of  many  factors  the  agency  considered, 
a  male  applicant's  sex  did  not  operate  as  a  complete  bar  to  promotion.'^*  In  addition, 
male  applicants  would  still  remain  eligible  for  other,  non-program  promotions. The 
Court  also  noted  that  the  agency's  affirmative  action  plan  was  temporary,  and  it  sought  to 
attain  a  balanced  workforce  rather  than  to  maintain  a  balance. The  Court  concluded 
that  the  agency's  voluntary  affirmative  action  program  did  not  unnecessarily  infringe 
upon  the  plaintiffs  equal  employment  rights.  This  test,  where  the  Court  looks  for  an 
evident  imbalance  in  the  workforce  and  then  checks  to  ensure  that  the  rights  of  non- 
beneficiaries  of  the  affirmative  action  program  are  not  unduly  hampered,  can  be  seen  as  a 
form  of  a  more  lenient  scrutiny  of  voluntary  affirmative  action  programs  under  Title  VII. 

In  City  of  Richmond  V.  J.  A.  Croson  Co./^'  the  city  council  passed  an  ordinance 
requiring  major  contractors  awarded  city  contracts  to  subcontract  at  least  30  percent  of 
the  dollar  amount  of  each  contract  to  minority  owned  businesses.  The  plan  was  later 
challenged  on  equal  protection  grounds  by  a  prime  contractor,  which  had  lost  a  municipal 
contract  after  being  denied  a  waiver  by  the  city.  The  Supreme  Court  applied  strict 
scrutiny  to  the  program,  and  decided  that  it  was  unconstitutional.'^^  The  Court  held  that 
the  city  did  not  prove  a  compelling  governmental  interest  sufficient  to  justify  the  plan 
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because  there  were  no  findings  of  prior  discrimination  that  would  allow  for  race- 
conscious  mitigation/^^  Therefore,  the  Court  went  back  to  the  Wygant  analysis,  in  which 
a  state  or  local  government  is  required  to  demonstrate  prior  intentional  discrimination  in 
order  to  be  successful  in  defending  its  remedial  plan.  The  Court  determined  that  the  strict 
numerical  set  aside  required  more  than  assertions  that  discrimination  in  the  construction 
industry  was  prevalent  or  societal.'^''  Even  though  the  city  cited  factors,  such  as  a  lack  of 
working  capital,  an  inability  to  meet  bonding  requirements,  and  a  lack  of  training  and 
experience,  contributing  to  continued  discrimination  in  the  field,  the  Court  found  that 
specific  acts  of  prior  discrimination  were  required  in  order  for  race-conscious  remedies  to 
be  applied.^" 

The  Court's  requirement  of  intentional  past  discrimination,  according  to  some,  is 
not  in  accord  with  the  intent  of  the  Fourteenth  Amendment.  Requiring  specific  instances 
of  apparent  discrimination  before  affirmative  action  programs  are  permissible  does  not 
assist  blacks  in  being  assimilated  as  fiill  members  of  society.  For  example.  Justice 
Marshall,  in  his  dissent,  explained  that  there  is  a  great  difference  between  race-conscious 
remedies  employed  by  a  state  seeking  to  correct  the  effects  of  past  societal  discrimination 
and  those  meant  to  perpetuate  it.'^^  Thus,  Marshall  rejected  the  strict  scrutiny  approach 
and  argued  for  an  intermediate  level  of  scrutiny,  under  which  the  city  ordinance  in 
question  would  have  been  validated. 

Generally,  the  Supreme  Court  was  applying  diflFering  standards  depending  on  the 
nature  of  the  claim  filed.  Under  a  Title  VII  analysis,  a  voluntary  state  or  local  affirmative 
action  plan  was  allowed,  assuming  that  it  passed  the  two-part  Weber  test.  The  Title  VII 
analysis  would  also  permit  the  majority  of  affirmative  action  programs  to  survive  so  long 
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as  they  were  fair  to  both  beneficiaries  and  non-beneficiaries.  This  analysis  comports  with 
the  legislative  intent  of  Title  VII.  In  contrast,  when  applying  a  Fourteenth  Amendment 
equal  protection  evaluation,  the  Court  reverted  to  a  strict  scrutiny  standard,  which 
requires  a  compelling  state  interest,  and  a  program  narrowly  tailored  to  serve  that  interest. 
The  application  of  strict  scrutiny  to  an  affirmative  action  program  under  review  was  fatal 
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to  its  existence. 

Until  the  case    Adarand  Contractors,  Inc.  v.  Pe?ia^^^  in  1995  affirmative  action 
programs  initiated  by  the  federal  government  were  consistently  analyzed  under  an 
intermediate  level  of  scrutiny.  These  programs  were  granted  a  more  lenient  standard  of 
review  because  of  the  Supreme  Court's  deference  to  Congress.  The  Court  appeared  to  be 
impliedly  supporting  Congress  in  continuing  the  process  of  realizing  the  overall  goal  of 
the  Fourteenth  Amendment  and  Title  VII  to  eliminate  the  effect  of  discrimination  in  the 
woricplace.  In  Fullilove  v.  Klutznick}''^  the  Court  approved  the  provision  of  the  Public 
Works  Employment  Act  of  1977'^'  requiring  that  10  percent  of  federal  funds  awarded  to 
state  and  local  government  entities,  for  local  public  works  projects,  must  be  used  to 
purchase  services  or  supplies  from  minority  businesses.''^  The  program  was  challenged 
by  several  contractor  associations.  They  alleged  that  it  violated  the  concept  of  equal 
protection  inherent  in  the  Due  Process  Clause  of  the  Fifth  Amendment.''^ 

The  Court  stated  that  the  congressional  objective  was  to  ensure  that  those 
contractors  receiving  federal  fLinds  would  not  utilize  practices  that  would  permit  the 
effects  of  past  discrimination  in  public  contracting  to  continue. ''''  The  Court  held  that 
Congress  had  the  authority  to  enact  such  legislation  pursuant  to  the  Commerce  Clause,''^ 
because  the  Act  imposed  economic  regulations  on  private  contractors  receiving  federal 


107 

funds.  In  addition,  the  Court  held  that  Congress  could  also  impose  such  requirements  on 
state  governments  according  to  its  enforcement  powers  contained  in  Section  Five  of  the 
Fourteenth  Amendment. The  Court  explained  that  the  10  percent  set  aside  program  at 
issue  in  the  case  was  limited  and  properly  tailored  to  correct  the  effects  of  prior 
discrimination,  and  was,  therefore,  permissible  even  though  some  innocent  parties  may 
be  burdened.'^''  The  Court  allowed  this  type  of  remedy  because  Congress  has  broad 
remedial  authority  to  enforce  equal  protection  guarantees.  The  Court  explained  that  the 
provision  could  apply  to  minority  groups  only  because  it  was  not  intended  simply  to 
benefit  those  groups,  but  to  remedy  the  effects  of  prior  discrimination  by  infusing  some 
degree  of  equity  into  the  contracting  process.     In  general,  the  Fullilove  Court 
acknowledged  congressional  authority  to  implement  the  legislative  intent  of  the 
Fourteenth  Amendment  and  other  equal  protection  laws  through  the  use  of  affirmative 
action  programs. 

Likewise,  mMetro  Broadcasting  v.  FCC}^'^  the  Court  found  that  two  minority 
inclusive  policies,  adopted  by  the  FCC  to  comply  with  its  statutory  duty  to  promote 
diversity  in  programming  under  the  Communications  Act  of  1934,'^°  were  valid.  One 
program  provided  an  enhancement  to  minority  owned  businesses  applying  for  a  radio  or 
television  broadcasting  license  to  be  used  as  a  factor  to  determine  whether  such 
applicants  would  receive  a  license.  The  other  program  permitted  stations  at  risk  of  losing 
their  licenses  to  transfer  the  license  to  a  qualifying  minority  business.  Both  policies  were 
challenged  under  the  Fifth  Amendment  Due  Process  Clause.  The  Court  supported  the 
FCC  policies,  thereby  granting  appropriate  deference  to  the  congressional  intent  that 
these  programs  remain  in  place. The  racial  components  of  these  policies  were 
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examined  under  an  intermediate  level  of  scrutiny,  under  which  the  program  needed 
merely  to  serve  an  important  government  purpose,  and  be  substantially  related  to  the 
attainment  of  that  purpose. The  Court  recognized  that  the  promotion  of  broadcast 
diversity  constituted  an  important  purpose,  and  the  program  instituted  by  the  FCC  was 
sufficiently  tailored  to  meet  that  goal.  Thus,  the  affirmative  action  program  did  not 
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establish  an  equal  protection  violation. 

In  general,  until  the  Court's  1995  decision  xnAdarand,  it  was  assumed  that 
federal  affirmative  action  programs  were  constitutional  as  long  as  they  did  not  exceed 
certain  limits  and  become  unfair  to  non-beneficiaries.  Although  the  Court  in  FuUilove  did 
not  resolve  the  question  of  which  specific  standard  of  review  would  be  applied  to  federal 
affirmative  action  programs,  the  Court  in  Metro  Broadcasting  settled  on  a  standard  of 
intermediate  scrutiny.  This  standard  provides  proper  deference  to  congressional  authority 
to  enact  affirmative  action  programs  that  attempt  to  achieve  the  goal  of  putting  an  end  to 
racial  discrimination.'^'* 

The /l</ara/i</ Case:  1995 

In  Adaraiid  Constructors,  Inc.  v.  Pena,^^^  the  Supreme  Court  reconsidered  the 
proper  level  of  scrutiny  applicable  to  federal  affirmative  action  set  aside  programs.  A 
federal  contractor  for  a  highway  construction  project.  Mountain  Gravel  and  Contractors 
Co.  (MGC),  received  additional  compensation,  under  a  contract  v^th  the  Department  of 
Transportation  (DOT),  for  hiring  disadvantaged  businesses  as  subcontractors. 
Disadvantaged  firms  are  defined  by  the  Small  Business  Act  as  being  owned  by  Black 
Americans,  Hispanic  Americans,  Native  Americans,  Asian  Pacific  Americans,  and  other 
minorities,  or  any  other  individual  found  to  be  disadvantaged.'^^  DOT  established  a  10 
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percent  set  aside  for  all  disadvantaged  businesses  in  federal  highway  contracts  pursuant 
to  the  Surface  Transportation  and  Uniform  Relocation  Assistance  Act  of  1987 
(STURAA),^^^  which  provides  that  not  less  than  10  percent  of  funds  appropriated  for 
highway  contracts  be  expended  for  the  benefit  of  socially  and  economically 
disadvantaged  firms. 

Adarand  Constructors,  a  non-minority  firm,  submitted  the  lowest  bid  on  the 
$100,000  contract,  but  was  not  awarded  the  contract.  MCG  granted  the  subcontract  to 
Gonzales  Company,  a  minority  business,  despite  the  fact  that  Adarand 's  bid  was  $1,700 
lower.  MGC  later  testified  that  Adarand  would  have  received  the  contract  except  for  the 
incentive  provided  pursuant  to  STURAA  regulations.'^^  Adarand  filed  suit  in  federal 
district  court.  Both  the  district  court  and  the  Tenth  Circuit  found  in  favor  of  DOT. 
Adarand  appealed  to  the  Supreme  Court,  alleging  that  the  racial  classification  and  the 
presumption  of  social  and  economic  disadvantage,  are  an  unfair  burden  on  white 
businesses  that  do  not  benefit  fi-om  them.  Adarand  also  argued  that  the  additional 
compensation  for  hiring  disadvantaged  firms  impermissibly  burdened  its  equal  protection 
rights  as  a  non-beneficiary. 

In  considering  the  case,  the  Court  began  with  a  historical  overview  of  the  Fifth 
Amendment  Due  Process  Clause  and  its  relation  to  equal  protection.  It  narrated  the 
American-Japanese  internment  cases,'^'  which  granted  almost  unlimited  deference  to 
federal  regulations  by  separating  the  obligations  of  equal  protection  as  between  the  states 
and  the  federal  government. '^^  Later,  the  Court  began  to  recognize  that  the  Due  Process 
Clause  in  the  Fifth  Amendment  incorporated  the  concept  of  equal  protection. By  1975 
the  Court  explicitly  provided  that  the  equal  protection  provisions  in  the  Fifth  and 
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Fourteenth  Amendments  were  equivalent.'^''  Therefore,  the  Court  agreed  with  Adarand 
that  its  claim  pursuant  to  the  Fifth  Amendment  provided  sufficient  grounds  upon  which 
to  base  an  equal  protection  violation.  This  finding  allowed  the  Court  to  apply  a 
Fourteenth  Amendment  equal  protection  analysis  to  the  regulation  at  issue. 

After  concluding  that  a  Fourteenth  Amendment  analysis  should  apply,  despite  the 
fact  that  suit  was  brought  under  the  Fifth  Amendment,  the  Court  next  reviewed  a 
procession  of  affirmative  action  cases  where  affirmative  action  plans  were  challenged 
pursuant  to  the  Fourteenth  Amendment.  In  all  of  the  cases  considered,  the  burdened 
group  was  a  member  of  the  majority  in  the  citizenry.  In  the  early  cases,  such  as  Bakke,^^^ 
Fullilove,    and  Wygant,    the  Court  could  not  gamer  a  majority,  but  a  plurality  of  the 
Court  both  validated  and  invalidated  affirmative  action  programs.  In  these  cases,  the 
Justices  disagreed  on  the  level  of  scrutiny  to  be  applied  to  affirmative  action  programs 
which  provide  a  preference  based  on  race  and  are  designed  to  address  discrimination  and 
its  effects  on  those  burdened.  The  conservative  Justices,  which  included  Powell,  Stewart, 
Rehnquist  and  Stevens,  supported  the  application  of  strict  scrutiny.  Under  this  analysis, 
any  racial  classification  would  be  a  suspect  classification  and,  therefore,  receive  the  most 
involved  examination  of  the  need  for  the  program  and  the  extent  to  which  the  program 
attained  that  need  without  exceeding  its  limits.  The  liberal  Justices,  Brennan,  Blackmun 
and  Marshall,  on  the  other  hand,  considered  such  programs  to  be  benign  in  nature,  since 
the  intent  of  the  programs  was  to  remedy  past  discrimination  and  its  lasting  effects.  These 
Justices  supported  an  intermediate  level  of  scrutiny.  Under  this  approach,  remedial 
programs  implemented  to  correct  past  and  present  racial  discrimination  would  receive  a 
less  strenuous  level  of  review  and  have  a  better  opportunity  to  survive  a  constitutional 
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examination.  Consequently,  Justice  O'Connor  determined  that  there  was  no  prior 
consensus  on  the  proper  standard  of  review  to  be  applied  concerning  race-conscious 
classifications  under  equal  protection  analysis. 

The  Court  next  discussed  the  strict  scrutiny  analysis  applied  in  Croson^^  citing  it 
as  the  controlling  precedent  on  the  issue. The  Court  extended  Croson  to  make  strict 
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scrutiny  applicable  to  all  government  programs  that  involved  race.     In  doing  so,  the 
Court  overruled  its  decision  in  Metro  Broadcasting^^^  which  determined  that  race- 
conscious  federal  programs  intended  to  benefit  minorities  constituted  benign 
discrimination  and,  thus,  were  subject  to  an  intermediate  level  of  scrutiny. Justice 
O'Connor  supported  the  Court's  decision  to  abandon  Metro  Broadcasting.     The  Court 
determined  that  the  Metro  Broadcasting  decision  incorrectly  interpreted  the  Fourteenth 
and  Fifth  Amendments  to  protect  groups  rather  than  persons.     Therefore,  the  Court  held 
that  any  governmental  classification  based  on  race  must  be  subject  to  strict  scrutiny.^°^ 

In  general,  the  Court  held  that  federal  classifications  must  serve  a  compelling 
governmental  interest  and  be  narrowly  tailored  to  meet  that  interest  in  order  to  be 
valid.     The  Court  intimated  that  only  in  cases  of  overt  discrimination  would  the  validity 
of  federal  affirmative  action  programs  be  upheld.  The  majority  alluded  to  Paradise^^^  as 
an  example  of  the  types  of  facts  necessary  to  justify  an  affirmative  action  program.^'"  In 
Paradise,  the  Court  validated  an  affirmative  action  program  because  of  the  pervasive, 
systematic,  and  obstinate  discriminatory  conduct  in  the  Alabama  Department  of  Public 
Safety.  Therefore,  only  in  such  outrageous  situations  will  the  Court  approve  a  program  to 
remedy  discriminatory  practices.  In  all  other  cases,  the  application  of  strict  scrutiny  will 
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find  programs  designed  to  provide  equal  opportunity  to  be  unconstitutional  because  they 
violate  equal  protection.^'' 

Thus,  by  the  mid-1990s,  the  Supreme  Court  had  narrowly  come  together  around 
the  strict  scrutiny  standard  of  review  for  affirmative  action,  while  purportedly  not 
condemning  all  programs.  Numerous  questions  remained  unanswered  for  policy  makers 
and  the  public  as  they  struggled  with  the  constitutional  scope  of  a  variety  of  affirmative 
action  programs.  Neal  Devins  opined  that  the  decisions  are  so  highly  indeterminate  as  to 
be  essentially  nonbonding,  and  they,  therefore,  encourage  resolution  in  the  political, 
rather  than  judicial,  processes. 
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desegregate  the  Boston  public  schools.  Richard  Nixon,  who  had  been  elected  president  in  1968  on  a  party 
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'''Neal  Devins,  Adarand  Contractors,  Inc.  v.  Pena  and  the  Continuing  Irrelevance  of  Supreme  Court 
Affirmative  Action  Decisions.  37  W.M.  &  MaryL.  Rev.  673  (1996). 


CHAPTER  5 

SUPREME  COURT  RU1,ES  ON  AFFIRN4AT1VE  ACTION  IN  HIGHE.R 
EDUCATION  STUDENT  ADMISSION  PROGRAMS.  .ANANYSIS,  IMPLICATIONS, 

AND  RECOMMENDATIONS 

Introduction 

On  December  2  2002  the  Supreme  Court  granted  certiorari  in  the  Sixth  Circuit 
cases  of  Grutter  v.  Bollinger  'and  Gratz  v.  Bollinger^  Both  cases  involved  challenges  to 
the  University  of  Michigan's  use  of  affirmative  action  in  student  admission  policies.  In 
Gruttei\  the  Court  of  Appeals  overturned  a  lower  court's  ruling  that  the  admissions  policy 
utilized  by  the  law  school  illegally  discriminated  against  white  applicants  In  Gratz,  the 
Court  of  Appeals'  decision,  after  review  of  a  lower  court's  ruling  that  the  admissions 
policy  used  by  the  college  of  literature,  science,  and  the  arts  violated  the  equal  protection 
clause  of  the  14*  Amendment,  was  never  rendered. 

Previously,  various  federal  circuits  had  ruled  differently  in  regard  to  the  use  of 
affirmative  action  in  admissions  policies.  In  1996  the  Fifth  Circuit,  in  the  case  of 
HopM'ood  V.  Texas^  found  that  the  University  of  Texas  School  of  Law's  admission  policy 
to  be  unconstitutional,  after  rejecting  the  Supreme  Court's  1978  opinion  in  Regents  of  the 
University  of  California  v.  Bakke  as  precedent.  Likewise,  in  2001  the  Elesenth  Circuit, 
in  the  case  of  Johnson  v.  Board  of  Regents  of  the  University  of  Georgia,^  stnick  down  the 
University  of  Georgia's  undergraduate  admissions  policy  in  regard  to  use  of  affirmative 
action.  Contrary  to  these  decisions,  in  2000  the  Ninth  Circuit,  in  the  case  oi Smith  v. 
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University  of  Washington  Law  School f  found  the  law  school's  admissions  policy  not  to 
be  unconstitutional,  and  in  doing  so  endorsed  the  Bakke  decision. 

The  defendants  in  Hopwood were  denied  certiorari  by  the  Supreme  Court  twice.'' 
The  plaintiffs  in  Smith  were  also  denied  certiorari.*  In  the  case  oi' Johnson,  the  University 
of  Georgia  chose  not  to  appeal  to  the  Supreme  Court,  after  concluding  that  the  University 
of  Michigan  cases  presented  a  much  stronger  case  for  the  use  of  affirmative  action  ^  The 
Supreme  Court  rendered  decisions  in  Grutter  and  Gratz  on  June  23  2003.  la  Grutter,  the 
Court  upheld  the  university's  admissions  policy  at  its  law  school. '°  In  Gratz,  the  Court 
determined  that  the  university's  undergraduate  admissions  policy  was  constitutionally 
invalid.'^ 

Given  the  different  results  in  Gratz  and  Grutter,  college  and  uriiversity 
administrators  may  be  confused  as  to  how  to  develop  a  constitutional,  race-conscious 
admission  program.  The  two  decisions,  however,  provide  a  blueprint  for  colleges  and 
universities  that  choose  to  consider  race  in  admissions.  The  difference  between  a 
permissible  plan  and  an  impermissible  plan  is  in  the  details  and  is  a  matter  of  tailoring. 
This  chapter  discussed  the  Supreme  Court's  recent  Gratz  and  Grutter  decisions  and 
considered  the  implications.  Specifically,  this  chapter  examined  how  universities  should 
consider  race  in  admission  programs  in  light  of  Gratz  and  Grutter.  And,  the  study's 
research  question  of  under  what  circumstances,  if  any,  are  affirmative  action  programs  in 
higher  education  valid  under  provisions  of  the  Constitution  and  the  U.S.  Code  is 
answered. 


The  Equal  Protection  Clause 

One  of  the  most  conimon  arguments  against  race-conscious  admission  programs 
is  that  they  violate  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  The  clause 
states  "no  State  shall . . .  deny  to  any  person  witliin  its  jurisdiction  the  equal  protection  of 
the  laws.'^  The  Equal  Protection  Clause  has  been  interpreted  to  mean  that  "similar 
individuals  ...  be  deah  with  in  a  similar  manner  by  the  government."'''  Race-conscious 
admission  programs  have  typically  been  challenged  by  white  plaintiffs  who  claim  that 
such  admission  programs  violate  the  Equal  Protection  Clause  analysis  because  applicants, 
similar  individuals,  are  given  a  preference  based  upon  racial  minority  status,  dissimilar 
treatment.''* 

When  a  court  considers  the  constitutionality  of  a  government  action,  it  will  apply 
one  of  three  standards.  The  easiest  standard  to  satisfy  is  the  rationality  standard.  When 
the  court  applies  this  standard,  it  will  uphold  the  government  action  if  the  government 
were  pursuing  a  legitimate  govenmiental  objective  and  if  there  were  a  rational  relation 
between  the  means  chosen  by  the  government  and  the  state  objecti\'e.  The  next  level  of 
review  is  known  as  middle  level  review  or  intermediate  scrutiny.  Under  this  standard,  the 
governmental  objective  has  to  be  important  and  the  program  adopted  needs  to  be 
substantially  related  to  the  important  government  objective.  Strict  scrutiny  is  the  highest 
standard  of  review  used  by  the  courts.  Courts  have  reviewed  racial  classification  cases, 
including,  race-conscious  admission  programs  under  strict  scrutiny  analysis.  Under  strict 
scrutiny,  the  state  must  first  show  that  its  discretion  to  treat  individuals  differently  is 
justified  by  a  compelling  state  interest.  In  higher  education  affirmative  action  cases,  the 
Supreme  Court  first  examined  whether  promoting  diversity  in  higher  education  is  a 


compelling  governmental  interest.  Second,  the  Court  explored  if  the  race-conscious 
admission  programs  were  nairowly  tailored.  To  be  constitutional,  a  racial  classification 
must  satisfy  both  parts/" 

Hopwood  V.  Texas 

In  recent  years,  the  United  States  Supreme  Court  has  required  lower  courts  to 
view  government  use  of  racial  classifications  with  great  skepticism.  In  response  to  this 
direction,  the  Fifth  Circuit  in  Hopwood  v.  Texas  i-uled  that  the  University  of  Texas  School 
of  Law's  admissions  system  improperly  discriminated  on  the  basis  of  race.  The  court  also 
held  that  the  law  school's  use  of  racial  preferences  to  achieve  diversity  in  the  student 
bbdy  was  unconstitutional.'^ 

In  1992  four  white  applicants  were  denied  admission  to  the  University  of  Texas 
School  of  Law  under  a  system  in  which  the  regular  admissions  committee  considered 
applications  of  non-minority  students,  while  a  subcommittee  reviewed  those  of  African- 
x^merican  and  Mexican- American  students.  Both  committees  used  applicants'  Texas 
Index  scores  to  place  each  application  into  one  of  three  categories;  presumptive  admit, 
presumptive  deny,  or  discretionary.  The  scores  required  for  each  category  varied 
depending  on  race.'^ 

The  four  rejected  applicants  filed  suit  in  federal  district  court,  alleging  that  this 
system  violated  Fourteenth  Amendment  and  federal  civil  rights  statutes.'^  In  applying  a 
strict  scrutiny  standard  of  review,  the  district  court  concluded  that  the  law  school  had 
violated  the  plaintiffs'  rights  under  the  Equal  Protection  Clause.    However,  the  court 
declined  to  preclude  the  law  school  fi-om  using  race  in  its  consideration  of  future 
applicants.^"  The  Fifth  Circuit  reversed  and  remanded.^'  The  court  first  noted  that  the 


Supreme  Court  had  recently  declared,  in  the  case  o^Adarand  Comtructors,  Inc.  v. 
Pena,^^  that  strict  scrutiny  applies  to  all  government  racial  classifications,  and  the  set 
forth  two  questions  to  be  answered:  does  the  racial  classification  serve  a  compelling 
government  interest,  and  is  it  narrowly  tailored  to  the  achievement  of  that  goal? 

In  answering  these  questions,  the  court  began  by  examining  the  district  court's 
conclusion  that  obtaining  a  racially  diverse  student  body  remains  a  sufficiently 
compelling  interest  to  support  the  use  of  racial  classifications.  In  fi-aming  the  issue,  the 
court  considered  the  Supreme  Court's  decision  in  Bakke,  focusing  on  Justice  Powell's 
plurality  opinion.^'*  Justice  Powell  had  supported  the  use  of  race  as  a  plus  factor  to  attain 
diversity  in  the  educational  context.  But,  because  Justice  Powell's  argument  in  Bakke 
garnered  only  his  own  vote,  the  court  determined  that  it  never  represented  the  view  of  a 
majority  of  the  Court  in  Bakke  or  any  other  case,  and  had  been  implicitly  rejected  by  the 
four  Justices  who  would  have  upheld  what  appeared  to  be  a  quota  system,  the  Fifth 
Circuit  declined  to  regard  Justice  Powell's  view  as  binding  precedent.  Instead,  it 
concluded  that  the  Supreme  Court  had  finally  recognized  that  only  the  remedial  use  of 
race  is  a  compelling  government  interest.  And,  the  court  held  that  the  use  of  race  to 
achieve  a  diverse  student  body  cannot  be  a  state  interest  compelling  enough  to  meet  the 
steep  standard  of  strict  scrutiny. 

The  court  then  considered  whether  the  admissions  program  served  a  remedial 
purpose  and  thus  a  compelling  govemm.ent  goal.^^  The  court  found  that  the  purpose  was 
not  remedial,  because  the  law  school  had  failed  to  show  any  present  effects  of  past 
discrimination  by  the  law  school  itself  The  court  concluded  by  severely  limiting  the  law 


school's  ability  to  use  race  in  admissions  programs.^^  The  Fifth  Circuit  denied  rehearing 
en  banc.^^  and  the  Supreme  Court  denied  certiorari  twdce.^'' 

Smith  V.  University  of  Washington  Law  School 

The  Ninth  Circuit's  decision  in  the  case  of  Smith  v.  University  of  Washington  Law 
School^^  differed  greatly  from  the  Fifth  Circuit's  decision  in  Hofnvood  v.  Texas^^ 
primarily  on  the  issue  of  diversity  as  a  legal  justification  for  the  usage  of  race  as  a 
classification  in  student  admissions  programs.  In  Smith,  three  white  applicants  brought 
suit  in  federal  court,  claiming  that  they  had  been  denied  admission  to  the  University  of 
Washington  Law  School  because  of  racially  discriminatory  admissions  policies  From 
1994  to  1998  the  law  school  utilized  race  as  a  criterion  in  its  admissions  process  to  assure 
the  enrollment  of  a  diverse  student  body.^^ 

Applicants  to  the  law  school  were  admitted  based  on  their  undergraduate  grades 
and  LSAT  scores  (index  score),  and  a  personal  statement,  in  which  they  were  invited  to 
describe  how  their  life  experiences  would  contribute  to  the  diversity  of  the  law  school  A 
three-step  process  of  review  was  conducted  to  apportion  one  hundred  sixty-five  seats. 
Both  minority  and  non-minority  applications  were  reviewed  in  conceit  and  ranked  on  a 
scale  from  three  to  fifteen.  Offers  were  made  based  on  the  applicant's  index  score.  The 
plaintiffs  offered  statistics  they  contended  raised  questions  about  the  role  of  race  m  the 
university's  admissions  policies.  The  plaintiffs  noted  that  in  1994,  for  exam.ple,  nearly  79 
percent  of  those  admitted  with  index  scores  below  193  were  racial  minorities  In  the  same 
year,  100  percent  of  Afiican-American  applicants  with  CPAs  between  2.5  and  3  24,  and 
with  LSAT  scores  in  the  155-159  range,  were  admitted  while  none  of  the  131  applicants 
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identified  as  white  or  other  ethnicity  with  comparative  grades  and  LSAT  scores  were 
admitted." 

While  Smith  was  pending,  voters  in  Washington  passed  Initiative  Measure  200  (1- 
200),  which  provided  that  the  state  shall  not  discriminate  against,  or  grant  preferential 
treatment  to,  any  individual  or  group  based  on  the  basis  of  race,  sex,  color,  ethnicity,  or 
national  origin  in  the  operation  of  public  employment,  public  education,  or  public 
contracting.^'*  Upon  the  passage  of  1-200,  the  law  school  eliminated  the  use  of  race  as  a 
criterion  in  its  admissions  process.  The  new  admissions  policy,  however,  did  retain  a 
diversity  clause,  which  provided  that  important  academic  objectives  are  furthered  by 
admitting  students  from  diverse  backgrounds.  Race,  color,  and  national  origin  were 
excluded  from  the  list  of  diversity  factors.  The  district  court  dismissed  the  suit,  declaring 
the  plaintiffs'  claims  moot  due  to  the  passage  of  1-200.  However,  the  court  did  hold  that 
race  could  be  used  as  a  factor  in  acliieving  educational  diversity  even  where  it  is  not  done 
for  remedial  purposes.^' 

On  appeal,  the  Ninth  Circuit  reviewed  two  key  issues,  whether  educational 
diversity  is  a  compelling  governmental  interest  under  strict  scrutiny  under  the  Fourteenth 
Amendment,  and  whether  race  may  be  considered  in  the  admissions  process  only  for 
remedial  purposes.    The  Court  of  Appeals  affirmed  the  district  court  and  held  that 
educational  diversity  is  a  compelling  state  interest  that  meets  the  demands  for  strict 
scrutiny,  and  that  the  Fourteenth  Amendment  permits  university  admissions  programs  to 
consider  race  for  reasons  other  than  remedial  purposes  The  court  examined  the  fractured 
ruling  ofBakke  to  determine  whether  Justice  PowelPs  plurality  opinion  was  truly  the 


controlling  opinion.  The  court  found  that  it  was."'''  Later,  the  Supreme  Court  denied 
certiorari.^^ 

Johnson  v.  Board  of  Regents  of  the  University  of  Georgia 

In  Adarand  Constrnclors,  Inc.  v.  Pena^"^  the  United  States  Supreme  Court 
declared  that  in  order  to  survive  strict  scrutiny  under  the  Equal  Protection  Clause,  an 
affirmative  action  policy  must  serve  a  compelling  go\'emn:iental  interest  and  must  be 
narrowly  tailored.  In  the  higher  education  context,  the  Fifth  and  the  Ninth  Circuits  split 
on  what  constitutes  a  compelling  interest  In  Johnson  v.  Board  of  Regents  of  the 
University  of  Georgia,^  the  Eleventh  Circuit  assumed  that  student  body  diversity  is  a 
compelling  governmental  interest,  thus  becoming  the  first  federal  court  of  appeals  to 
evaluate  a  university's  affirmative  action  policy  on  narrow  tailoring  grounds 

In  1995  the  University  of  Georgia  (UGA)  divided  its  admissions  process  into 
three  stages.  The  majority  of  the  freshman  class  was  chosen  at  the  initial  stage,  during 
which  admissions  officers  looked  at  individual  academic  scores  and  grades  without 
regard  to  the  applicant's  race.  Applicants  who  were  not  automatically  admitted  or 
rejected  during  the  initial  stage  were  placed  in  a  pool  for  further  evaluation,  and  an 
individual  Total  Student  Index  (TSI)  was  calculated.  The  TSI  was  based  on  a 
combination  of  academic,  extracurricular,  and  demographic  factors,  including  race. 
Applicants  whose  TSI  scores  did  not  qualify  them  for  automatic  admittance  or  rejection 
were  passed  along  to  a  third  stage,  called  the  edge  read  (ER),  in  which  admissions 
officers  evaluated  the  students  on  an  individual  basis,  without  taking  race  into  account.'*^ 

In  ]  999  three  white  female  students  applied  for  ad;nission  to  UGA.  Not  admitted 
automatically  in  the  initial  stage,  they  proceeded  to  the  TSI  stage.  Each  received  a  TSI 


score  that  was  too  low  either  for  automatic  admission  or  for  advancement  to  the  ER  stage, 
and  each  was,  therefore,  denied  admission.  The  three  applicants  filed  suit  against  UGA  in 
federal  court,  alleging  that  the  intentional  use  of  race  in  the  TSI  violated  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment."^ 

The  district  court  found  that  UGA's  consideration  of  race  violated  Title  VI  of  the 
Civil  Rights  Act  of  1964.  The  court  reasoned  that  Justice  Powell's  opinion  Bakke  was  not 
binding  precedent  and  that  therefore  the  court  was  not  required  to  assume  that  student 
body  diversity  was  a  compelling  interest.  The  court  found  UGA's  asserted  interest  in 
diversity  too  amorphous  to  support  its  race-conscious  policy.  Consequently,  the  court 
ruled  that  UGA  lacked  a  compelling  interest  in  racial  diversity  and  did  not  reach  the 
question  whether  UGA's  admissions  policy  was  narrowly  tailored  to  achieve  that 
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mterest. 

The  Eleventh  Circuit  affirmed  on  other  grounds.  The  court  elected  not  to  resolve 
M'hether  student  body  diversity  could  ever  be  a  compelling  interest  supporting  a 
university's  consideration  of  race  in  its  admissions  process.  It  did  conclude,  however,  that 
Justice  Powell's  opinion  in  Bakke  was  not  binding  precedent  and  that  whether  student 
body  diversity  is  a  compelling  interest  in  university  admissions  remains  an  open 
question.'*' 

In  considering  the  narrow  tailoring  requirement,  the  court  noted  that  the  Supreme 
Court  had  not  defined  the  contours  of  the  narrow  tailoring  inquiry  in  a  case  involving  a 
university's  race-conscious  admissions  policy.  Therefore,  the  court  created  its  own  four- 
part  test  for  evaluating  an  admissions  program  designed  to  achieve  student  body 
diversity.  The  factors  included  whether  the  policy  uses  race  in  a  rigid  or  mathematical 


way  that  does  not  take  sufficient  account  of  tlie  different  contributions  to  diversity  that 
individual  candidates  may  offer,  whether  the  policy  fiilly  and  fairly  takes  account  of  race- 
neutral  factors  which  may  contribute  to  a  diverse  student  body;  whether  the  policy  gives 
an  arbitrary  or  disproportionate  benefit  to  members  of  the  favored  racial  groups;  and 
whether  the  school  has  genuinely  considered,  and  rejected  as  inadequate,  race-neutral 
alternatives  for  creating  student  body  diversity."^ 

In  evaluating  UGA's  policy  under  this  test,  the  court  analyzed  the  first  two  factors 
concurrently.  First,  the  court  took  issue  with  the  lack  of  flexibility  in  UGA's  policy  and 
how  it  mechanically  awarded  an  arbitrary  diversity  bonus  to  each  and  every  non-white 
applicant,  regardless  of  whether  a  white  applicant  with  a  far  more  diverse  background 
received  a  corresponding  bonus  for  the  attributes  he  or  she  may  offer.  The  court  then 
found  the  policy's  treatment  of  race-neutral  factors  to  be  inadequate.  There  were  only 
seven  factors  corresponding  to  student  body  diversity,  with  no  flexibility  at  the  TSI  stage 
to  consider  additional  factors  for  any  individual  applicant  The  court  found  the  almost 
total  inability  of  the  TSI  formula  to  take  account  of  the  potential  contributions  to  diversity 
from  applicants  with  characteristics  less  easily  and  mechanically  tabulated  than  race  to  be 
inconsistent  with  narrow  tailoring.'*^ 

Looking  to  the  third  factor,  the  court  concluded  that  if  a  university  cannot  even 
articulate  a  basis  for  the  amount  of  the  numerical  bonus  it  awards  to  non-white 
applicants,  it  has  no  right  to  award  such  a  bonus Z*^  The  court  then  took  up  the  fourth 
factor  and  discussed  UGA's  failure  to  show  that  it  had  meaningfully  considered  any  race- 
neutral  alternatives.  The  court  mentioned  several  race-neutral  measures  that  could 
potentially  advance  the  goal  of  student  body  diversity."^  The  court  concluded  that  UGA's 


admission  policy  was  not  narrowly  tailored  under  the  factors  appropriate  for  evaluating  a 
race-conscious  university  admission  policy,    UGA  chose  not  to  appeal  to  the  Supreme 
Court,  after  concluding  that  the  University  of  Micliigan  cases  of  Gratz  v.  Bollwger  and 
Grutter  v.  Bollinger  presented  a  much  stronger  case  for  the  use  of  afifinnative  action. 

The  Sixth  Circuit  Rules  in  Grutter  v.  Bollinger 
In  the  area  of  race-conscious  affirmative  action  programs,  Hopwoocl  v.  Texas 
marked  the  begimiing  of  a  new  era  of  litigation  in  regard  to  student  admissions 
programs  Hopwood  and  subsequent  federal  circuit  court  cases  were  decided  primarily 
over  whether  diversity  is  a  governmental  interest  sufficiently  compelling  to  survive  strict 
scrutiny  and,  if  it  were,  what  a  narrowly  tailored  admissions  policy  should  look  like. 
While  acknowledging  the  great  national  importance  of  these  questions,  stated  in  the 
memorandum  denying  certiorari  in  the  case  of  Hopwood,'^  the  Supreme  Court  for  many 
years  declined  to  intervene.  Recently,  the  Sixth  Circuit  considered  these  issues  in  the  case 
of  Grutter  v.  Bollinger.^'*  The  court  upheld  the  constitutionality  of  the  University  of 
Michigan's  contested  affirmative  action  program,'"  increasing  the  divide  among  the 
federal  circuits,  whose  conflicting  decisions  have  done  little  more  to  resolve  this  debate 
than  did  the  disparate  opinions  in  Regents  of  the  University  of  California  v.  Bakke^^  The 
Sixth  Circuit's  inability  to  articulate  a  workable  definition  of  diversity  under  Bakke 
underscores  the  difficulty  of  the  task  faced  by  the  Supreme  Court  when  it  attempted  to 
clarify  this  concept  in  Grutter. 

In  1996  Barbara  Grutter  applied  to  the  University  of  Michigan  Law  School  The 
law  school  maintained  an  admission  policy  with  a  commitment  to  racial  and  ethnic 
diversity.  The  policy  stated  that  race  was  a  single  though  important  element  considered  as 
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part  of  a  broad  array  of  qualifications  and  characteristics.  The  policy  also  sought  to  enroll 
a  critical  mass  of  minority  students."  The  law  school  wait  listed  and  ultimately  rejected 
Gmtter,  a  forty-three  year  old  white  Michigan  resident  Avith  a  161  LSAT  score  and  a  3.8 
undergraduate  grade  point  average.  In  1997  she  brought  a  class  action  suit  in  federal 
district  court.  Grutter  claimed  that  the  law  school's  afiirmative  action  policy  constituted 
illegal  discrimination  under  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment 
and  a  violation  of  Title  VI  of  the  Civil  Rights  Act  of  1964.^** 

The  district  court  struck  down  the  admissions  policy. First,  the  court  held  that 
Bakke  was  not  controlling  because  it  did  not  produce  a  majority  opinion.  The  court 
declined  to  apply  the  test  established  in  Marks  v.  United  States for  distilling  a  holding 
from  a  fragmented  Court  with  no  single  rationale  explaining  the  result,  claiming  that  the 
majority  opinions  of  Bakke  were  too  divergent  to  consider  its  application.  Next,  applying 
strict  scrutiny,  the  district  court,  citing  Adarand  Contractors,  Inc.  v.  Pena  "'and  City  of 
Richmond  v.  J.  A.  Croson  Co.,^^  found  that  recent  Supreme  Court  cases  made  clear  that 
diversity  is  not  a  compelling  governmental  interest. The  court  then  held  that,  even  if 
diversity  were  a  compelling  governmental  interest,  the  law  school's  policy  was  not 
narrowly  tailored  to  meet  it.^'* 

The  Sixth  Circuit  reversed.*''  The  court  held  that  Justice  Powell's  opinion  in 
Bakke  was  controlling.^^  Applying  the  test  from  Marks  that  the  district  court  had 
determined  to  be  inapplicable,  the  court  found  that  Justice  Powell's  diversity  rationale 
survived  the  narrowest  grounds  analysis  part  of  the  test    The  court  detennined  that, 
although  recent  Supreme  Court  decisions  may  implicitly  undermine  the  reasoning  in 
Bakke,  it  is  left  to  the  Supreme  Court  to  ovemile  its  own  decisions^^  Thus,  diversity 
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qualified  as  a  compelling  governmental  interest.^^  The  court  then  found  that  the  law 
school  had  narrowly  tailored  its  admission  policy,  noting  that  the  law  school's  admissions 
policy  was  virtually  indistinguishable  from  the  Harvard  plan  Justice  Powell  approved  of 
in  Bakke.  Accepting  the  law  school's  argument  that  race-neutral  alternatives  would  fail  to 
produce  a  critical  mass  of  minority  students  and  satisfied  that  the  critical  mass  concept 
was  not  a  quota  system,  the  coun  concluded  that  the  law  school's  admissions  policy 

•  *  70 

survived  stnct  scrutmy. 

The  District  Court's  Decision  in  Gratz  v.  Bollinger 

Two  white  students  applied  for  admission  to  the  College  of  Literature,  Science, 
and  the  Arts  at  the  University  of  Michigan  (LSA),  one  in  1995  and  the  other  in  1997. 
Both  applications  were  at  first  wait-listed,  meaning  that  they  were  not  initially  rejected 
and  further  action  would  be  taken  later  when  the  admissions  process  could  better 
compare  them  with  more  students  that  applied  for  admission.  Ai^er  several  months  on  the 
waitlist,  however,  both  students  were  notified  that  their  appHcations  had  been  rejected.^' 
In  1997  the  students  filed  a  class  action  suit  against  the  university,  alleging  that  its  use  of 
race  in  admissions  policies  from  1995  to  the  present  violated  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment  /^^ 

The  plaintiffs  and  the  defendant  university  stipulated  to  the  facts  involving  the 
workings  of  the  college's  admissions  policies  from  1995  to  the  present.  The  university 
would  first  use  high  school  GPA  and  standardized  test  scores,  admitting  the  several 
highest  ranking  students  based  on  that  criterion  alone.  The  majority  of  applicants, 
however,  was  reviewed  by  counselors.  From  1995  to  1997  these  counselors  used  grids 
with  a  vertical  axis  of  modified  GPA  scores  called  GPA  2,  as  well  as  a  horizontal  axis  of 
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standardized  test  scores.  The  university,  however,  used  separate  grids  to  factor  in  other 
criteria.  With  this  system,  counselors  would  have  a  two-dimensional  ranking  of  all 
students,  but  students  were  first  classified  into  separate  grids:  non-minority  Micliigan 
residents,  minority  Michigan  residents,  non-minority  out-of-state  residents,  and  minority 
out-of-state  residents.  Non-minority  students  faced  automatic  rejection  subject  to  their 
ranking  on  their  grid,  whereas  minority  students  could  never  be  automatically  rejected  on 
their  grid.  The  university  removed  the  separate  grids  for  minorities  in  1996  and  moved  to 
a  system  that  only  used  the  resident  and  non-resident  grids,  but  they  listed  minority  codes 
on  each  grid  that  acted  in  a  similar  fashion  to  the  prior  separate  grids.  In  1997  the 
university  also  used  its  GPA  2  scoring  system  to  add  .5  points  to  each  minority 
applicant's  score.  In  1998  the  old  system  was  dispensed  of  and  all  criteria  were  included 
in  one  calculation  to  comprise  a  single  index  score  for  each  student  Since  then, 
counselors  examine  applications  based  upon  a  ranked  index,  of  up  to  1 50  points,  where  a 
certain  level  of  points  are  given  to  each  student  based  upon  background  criteria,  such  as 
high  school  GPA,  strength  of  curriculum,  and  geographic  origin.  Twenty  points  are 
automatically  given  to  underrepresented  minority  applicants  on  this  index  based  on  their 
race.  In  1999  the  college  added  a  system  to  permit  certain  applications,  with  additional 
qualities  it  found  desirable,  to  be  flagged  in  order  to  keep  them  in  applicant  selection 
pool.  Minority  students  with  preferential  status  would  be  included  in  that  system.^' 

In  its  application  of  strict  scrutiny,  the  district  court  focused  the  issues  of  the  case 
on  the  two  prong  test  put  forth  by  the  Supreme  Court  in  Adarand  to  analyze  racial 
classifications:  whether  the  university  had  asserted  a  compelling  governmental  interest  to 
support  its  use  of  race  and  whether  the  university's  admissions  program  was  narrowly 
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tailored  to  support  that  interest.   The  court  began  its  review  by  considering  the 
university's  first  argument  for  the  diversity  rationale.  The  university  cited  Smith  v. 
University  of  Washington  Law  School  '^to  assert  that  since  Justice  Powell's  opinion  was 
the  narrowest  grounds  upon  which  the  court  made  its  decision,  the  diversity  rationale  was 
part  of  the  Bakke  decision.'^  The  court  disagreed,  finding  it  clear  that  no  five  Justices  in 
Bakke  expressly  held  that  diversity  was  a  compelling  governmental  interest  under  the 
Equal  Protection  Clause.  The  court  concluded  that  the  diversity  rationale  was  not  part  of 
the  Bakke  decision  because  it  was  not  included  in  the  narrowest  grounds  of  the  case. 

While  the  court  disagreed  with  the  university's  first  premise,  it  stated  that  the 
diversity  rationale  still  could  be  viable  on  the  basis  that  neither  the  Supreme  Court  nor  the 
Sixth  Circuit  had  ever  explicitly  ruled  the  rationale  unconstitutional.^^  Following  this 
reasoning,  the  court  found  another  premise  that  would  support  the  university's  defense  of 
the  diversity  rationale.  Wliile  no  Justices  gave  explicit  approval  of  Justice  Powell's 
diversity  rationale,  the  opinion  of  Justice  Brennan  and  three  other  Justices  could  be  read 
as  implicit  approval  of  Powell's  opinion.'^  The  court  reasoned  that  Justice  Brennan, 
writing  the  majority  opinion  in  Metro  Broadcasting,  Inc.  v.  FCC,^^  recognized  Bakke  as 
standing  for  the  principal  that  the  goal  of  a  diverse  student  body  was  a  constitutional 
rationale  for  university  administrators  to  use  race  as  a  factor  in  admissions.  Therefore, 
Justice  Brennan  must  have  intended  his  concurring  opinion  in  Bakke  to  also  concur  with 
Justice  Powell  on  the  diversity  rationale.^'  The  court  also  noted  that  hs  opinion  on  the 
diversity  rationale  differed  from  HopM'ood  v.  Texas,  asserting  that  the  court  there 
incorrectly  interpreted  City  of  Richmond  v.  Crosoti  as  a  total  repudiation  of  the  diversity 
rationale. 
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After  finding  that  the  diversity  rationale  was  constitutional,  the  district  court  next 
took  up  the  issue  of  whether  the  university  had  proven  the  benefits  that  would  result  fi-om 
a  diverse  student  body.  The  court  concluded  that  the  university  had  provided  strong 
evidence  that  the  school  enjoyed  benefits  fi-om  racial  and  ethnic  diversity,  including 
better  learning  experiences  and  the  breaking  of  racial  segregation.  Given  the  benefits 
fi-om  such  diversity,  the  court  concluded  that  diversity  was  a  compelling  governmental 
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mterest. 

The  district  court  next  sought  to  determine  whether  the  LSA's  admission  policy 
was  narrowly  tailored  to  address  the  compelling  governmental  interest.  The  court  noted 
with  approval  Justice  Powell's  opinion  in  Bakke  that  race  could  be  seen  as  a  plus  factor 
so  long  as  it  did  not  insulate  minority  applicants  from  comparison  with  all  other 
applicants.'*'*  The  court  concluded  that  the  university's  current  admissions  policy  was 
appropriate  because  the  ranked  selection  index  was  neither  a  quota  system  nor  did  it 
insulate  minority  students  and  predetermine  a  certain  level  of  minority  applicants  to  be 
admitted.  "  The  court  found  the  university's  recent  flagging  system  constitutionally 
legitimate  on  the  grounds  that  allowing  applicants  to  remain  in  the  review  process  after 
failing  the  first  review  would  only  act  as  a  plus  factor.  The  flagging  system  did  not  only 
apply  to  students  with  preferred  minority  status  but  also  included  students  with  unique 
backgrounds,  impressive  high  school  rankings,  as  well  as  other  talents  and  capabilities. 
The  court  granted  the  university's  motion  for  summary  judgment  regarding  its  current 
admission  program,  finding  that  the  current  program  was  constitutionally  valid. 

The  district  court  next  considered  the  constitutionality  of  the  college's  prior 
admissions  programs.  The  court  made  reference  to  documents  from  the  university  that 


detailed  how  certain  seats  were  reserved  for  particular  groups  of  applicants,  including 
minorities,  under  the  prior  system.*^  The  court  detemiined  that  this  system  protected 
certain  applicants  from  competition  with  other  applicants  by  keeping  seats  reserved  while 
the  greatest  competition  occurred  between  other  students  for  admission.  The  court  found 
this  system,  where  analysis  grids  were  explicitly  or  implicitly  made  based  upon  a 
student's  race,  no  different  than  the  one  deemed  unconstitutional  in  Bakke.^^  Therefore, 
the  court  declared  the  university's  undergraduate  admissions  programs  from  1995  to 
1998  unconstitutional.^^ 

The  district  court's  decision  was  appealed  to  the  Sixth  Circuit.  It  is  not  known 
why  the  Sixth  Circuit  never  rendered  an  opinion  in  the  case,  especially  considering  that  it 
did  so  Grvtter  v.  BolUnger^^  which  was  a  case  that  involved  a  challenge  to  the 
admissions  policies  at  the  same  university's  law  school.  The  Supreme  Court  granted 
certiorari  on  December  2  2002.^' 

The  Supreme  Court  Decides  Gratz  v.  Bollinger 

The  petitioners,  Gratz  and  Hamacher,  white  Michigan  residents,  applied  for 
admission  to  the  University  of  Michigan  College  of  Literature,  Science,  and  the  Arts 
(LSA).  The  petitioners  applied  for  positions  in  the  freshman  class  in  1995  and  1997 
respectively.  Both  were  denied  entrance  to  the  university.^^ 

The  university  utilized  written  admission  guidelines  during  the  period  in  question. 
The  guidelines  were  changed  a  number  of  times.  Admission  decisions  took  into  account 
issues  such  as  high  school  grades,  standardized  test  scores,  high  school  quality, 
curriculum  strength,  geography,  alumni  relationships,  leadership,  and  race.  During  this 
period  of  time,  the  university  considered  African- Americans,  Hispanics,  and  Native 
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Americans  to  be  underrepresented  minorities.  It  was  undisputed  that  the  university 
admitted  virtually  every  qualified  applicant  from  these  identified  groups.  The  current 
guidelines  utilized  a  selection  procedure  that  gave  every  rmnority  applicant  twenty  points 
of  the  100  points  needed  for  admission  to  the  university. 

The  petitioners  argued  in  their  class  action  case  that  this  procedure  of  racial 
preferences  in  undergraduate  admissions  violated  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment,  Title  VI  of  the  Civil  Rights  Act  of  1964,  and  42  U.S.C.  §  1981. 
They  sought  compensatory  and  punitive  damages  and  declaratory  relief  finding  the 
respondents  violated  their  rights  to  nondiscriminatory  treatment  and  injunction 
prohibiting  the  respondents  from  continuing  this  practice.  The  federal  district  court 
granted  class  action  status. 

On  cross  motions  for  summary  judgment,  both  parties  relied  upon  Justice 
Powell's  principal  opinion  in  Regents  of  the  University  of  California  v.  Bakke^^  which 
stated  that  consideration  of  race  as  a  factor  in  admission  decisions  is  some  instances 
serves  as  a  compelling  government  interest.  The  university  stated  that  its  admission  plan 
achieved  that  purpose  given  the  educational  benefits  of  achieving  a  diverse  student  body 
The  university  fiarther  argued  that  the  plan  was  narrowly  tailored  to  serve  that  specific 
interest.  The  district  court  agreed  with  the  respondents  and  granted  them  summarj' 
judgment.  However,  the  district  court  also  ruled  that  the  university's  admission 
guidelines  from  1995  to  1998  operated  as  a  functional  equivalent  of  a  quota  system  and, 
thus,  was  in  conflict  with  Jusfice  Powell's  opinion  in  Bakke.  Therefore,  the  court  issued 
summary  judgment  for  the  petitioners  with  respect  to  respondents'  admission  program. 
With  interiocutory  appeals  pending  in  the  Sixth  Circuit,  the  Supreme  Court  previously 


had  issued  a  decision  in  the  companion  case  of  Grutter  v.  Bollinger  upholding  the 
admission  program  utilized  by  the  university's  law  school.  The  Court  granted  certiorari  in 
both  Gratz  v.  Bollinger  and  Grutter  v.  Bollinger,  even  though  the  Sixth  Circuit  had  not 
rendered  an  opinion  in  Gratz. 

In  Gratz,  the  Supreme  Court  held  that  because  the  university's  use  of  race  was  not 
narrowly  tailored  to  achieve  the  university's  interest  in  diversity,  the  policy  violated  the 
Equal  Protection  Clause.  The  Court  rejected  the  petitioners'  argument  that  diversity  could 
not  constitute  a  compelling  state  interest.  Yet,  the  Court  found  that  the  then  current  policy 
of  awarding  points  essentially  guaranteed  admission  to  every  single  underrepresented 
minority  applicant  solely  because  of  race,  and,  thus,  was  not  narrowly  tailored  to  achieve 
educational  diversity.  The  Court  relied  heavily  on  Justice  Powell's  reasoning  in  Bakke 
that  it  was  permissible  for  a  university  to  employ  an  admission  program  in  which  race  or 
ethnic  background  may  be  deemed  a  plus  in  a  paiticular  applicant's  file.  However,  Justice 
Powell  emphasized  the  importance  of  considering  each  individual  applicant  as  an 
individual,  assessing  all  of  the  qualities  that  an  individual  might  possess,  and,  thereby, 
evaluating  that  individual's  ability  to  contribute  to  the  unique  setting  of  higher  education. 
The  Court  noted  that  the  plan  that  Justice  Powell  envisioned  did  not  accept  any  single 
characteristic  that  automatically  ensured  a  specific  and  identifiable  contribution  for  a 
university's  diversity.  The  Court  ruled  that  the  university's  procedure  did  not  provide  the 
individual  consideration  Justice  Powell  contemplated.  To  the  contrary,  the  university's 
plan  had  the  effect  of  making  the  factor  of  race  decisive  for  virtually  every  minimally 
qualified  underrepresented  minority  appHcant.^^ 
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The  Supreme  Court  clearly  rejected  the  university's  contention  that  the  volume  of 
applications  and  the  presentation  of  applicant  information  made  it  impractical  for  the 
university  to  use  the  admission  system  upheld  by  the  Sixth  Circuit  in  Grutter.  The 
university  contended  that  the  volumes  of  applications  and  the  presentation  of  applicant 
information  make  it  impractical  for  LSA  to  use  the  admission  system  upheld  by  the  Court 
in  Grutter.  In  reply  to  this  contention,  the  Court  stated  that  the  fact  that  the 
implementation  of  a  program  capable  of  providing  individualized  consideration  might 
present  administrative  challenges  does  not  render  constitutional  an  otherwise  problematic 
system.  Thus,  the  argument  of  administrative  convenience  was  again  clearly  rejected  by 
the  Court. 

In  conclusion,  the  Court  stated  that  because  the  university's  use  of  race  in  its 
current  freshman  admission  policy  is  not  narrowly  tailored  to  achieve  its  asserted 
compelling  interest  in  diversity,  the  admission  policy  violates  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment.  The  Court  ftirther  found  that  the  admission  policy  also 
violates  Title  VI  and  42  U.S.C.  §  1981.  Accordingly,  the  Court  reversed  that  portion  of 
the  district  court's  decision  granting  respondents'  summary  judgment  with  respect  to 
liability  and  remanded  the  case  for  proceedings  consistent  with  the  opinion. 

The  Supreme  Court  Rules  in  Grutter  v.  Bollinger 

In  Grutter  v.  Bollinger,^^^  a  white  female  applicant  was  denied  admission  to  the 
prestigious  University  of  Michigan,  despite  her  attainment  of  a  3  .8  undergraduate  GPA 
and  a  LSAT  score  of  161.  She  argued  on  behalf  of  herself  and  all  similarly  situated  non- 
minority  applicants,  which  the  trial  court  certified  as  a  class,  that  she  was  denied 
admission  in  preference  to  less  qualified  minority  applicants.  The  plaintiflf  alleged  that 
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this  amounted  to  discrimination  in  violation  of  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment  and  Title  VI  of  the  Civil  Rights  Act  of  1964.  She  also  argued  that 
the  admission  policy  at  the  law  school  sought  to  create  a  quota  in  violation  of  the  Bakke 
precedent. 

The  law  school  countered  that  it  had  a  compelling  interest  in  creating  a  diverse 
student  body.  To  accomplish  this  the  law  school  sought  what  it  termed  a  critical  mass  of 
underrepresented  minority  students.  The  law  school  contended  that  this  critical  mass  was 
achieved  by  a  holistic  and  individual  review  of  each  applicant's  file.  It  noted  that  race, 
while  sometimes  determinative,  was  only  one  of  many  factors  considered  in  seeking  a 
diverse  student  body.  The  law  school  also  noted  that  under  this  policy  the  percentage  of 
minority  students  admitted  each  year  varied  considerably  and  that,  under  its  policy  of 
seeking  a  diverse  body  of  students,  many  non-minority  applicants  had  been  admitted  in 
preference  to  minority  applicants  possessing  superior  academic  qualification  in  terms  of 
test  scores  and  GPA.'"^ 

Justice  O'Connor  delivered  the  5-4  opinion  of  the  Court  in  a  ruling  that  included 
six  separate  concurring  or  dissenting  opinions.  The  Court  upheld  its  previous  precedent  in 
Bakke  declaring  that  the  law  school  had  established  a  "compelling  state  interest  that  can 
justify  the  use  of  race  in  university  admissions."'"'*  In  this,  the  Court's  ruling  was  fully 
consistent  with  its  decision  in  Gratz.  In  Grutter,  this  conclusion  was  buttressed  by  the  law 
school's  contention  that  the  modem  practice  of  law  required  lawyers  to  be  able  to 
function  in  an  extremely  racially  and  culturally  diverse  society  of  litigants,  witnesses, 
practitioners,  judges,  and  juries.  Furthermore,  recognizing  the  wide  application  this  case 
could  have  beyond  the  practice  of  law,  the  Court  also  considered  the  unprecedented 
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number  of  amicus  briefs  filed  in  support  of  the  law  school  by  a  wide  variety  of 
educational  and  non-educational  groups  including  General  Motors,  3M,  an  ad  hoc 
committee  of  former  military  flag  officers,  various  organizations  representing  public  and 
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private  universities,  and  the  American  Educational  Research  Association. 

Having  accepted  that  the  law  school  had  presented,  under  strict  scrutiny,  a 
compelling  interest  that  justified  seeking  a  diverse  student  body,  the  Court  directed  its 
scrutiny  to  the  means  utilized  to  accomplish  that  goal.  Unlike  the  University  of  Michigan 
College  of  Literature,  Science,  and  the  Arts  (LSA),  the  law  school  applied  an 
individualized  and  holistic  review  to  every  application  received.  And,  unlike  the  LSA, 
candidates  were  not  given  a  specific  quantitative  advantage  based  upon  minority  status 
and  no  numeric  admissions  index  or  grid  was  utilized.  Instead,  the  Court  found  that,  in 
addition  to  hard  factors,  such  as  the  LSAT  and  GPA,  numerous  soft  variables  were  also 
considered,  like  admission  essays,  enthusiasm  of  recommenders,  difficulty  of 
undergraduate  programs,  undergraduate  course  selection,  and  race.  In  pursuing  its  goal  of 
a  diverse  student  body,  the  Court  noted  that  the  law  school  asked  each  applicant  to  write 
a  statement  of  how  they  would  add  to  the  diversity  of  the  student  body.  As  recommended 
in  Bakke,  the  law  school  demonstrated  that  race  was  only  one  of  many  factors  it 
considered  in  achieving  a  diverse  student  body.^''^ 

The  Court  concurred  with  the  Sixth  Circuit  that  the  law  school's  diversity  policy 
considered  a  variety  of  unique  backgrounds  and  experiences,  not  merely  race,  in  pursuing 
its  policy."''  As  such,  it  had  fi-equently  admitted  non-minority  applicants  with  lower  hard 
credentials  in  preference  to  academically  superior  candidates  who  belonged  to  its 
identified  underrepresented  minority  groups  of  African-Americans,  Hispanics,  and  Native 


Americans.  In  reference  to  the  same,  the  Court  stated,  "[t]his  shows  that  the  Law  School 
seriously  weighs  many  other  diversity  factors  besides  race  that  can  make  a  real  difference 
for  non-minority  candidates  as  well."'°^  As  such,  the  Court  concluded  that  the  law 
school's  admission  policy,  unlike  the  quantitative  approach  used  by  LSA,  was  narrowly 
tailored  to  achieve  the  compelling  interest/''^ 

Still,  the  Grutter  decision  by  the  Supreme  Court  does  not  amount  to  an 
unqualified  endorsement  of  affirmative  action  programs  that  follow  a  less  quantitative 
approach.  Although  it  asserted  that  narrow  tailoring  does  not  require  exhaustion  of  every 
conceivable  race-neutral  alternative,  the  Court  did  find  that  universities  were  required  to 
give  serious  consideration  to  workable  and  lawfiil  race-neutral  alternatives  to  achieve  its 
goals  as  stated  in  previous  rulings,  such  as  Wygant  v.  Jackson  Board  of  Education  .^^'^ 
While  the  Court  concluded  that  the  law  school  in  Grutter  had  met  this  burden,  this 
reminder  would  appear  to  be  an  instruction  to  other  universities  and  courts  that  strict 
scrutiny  requires  an  ongoing  effort  to  replace  race-conscious  admission  programs  as  soon 
as  viable  race-neutral  alternatives  are  found.  This  impression  is  fijrther  reinforced  in 
Grutter  by  two  other  aspects  of  the  ruling.  The  majority  opinion  concluded  that  a  critical 
factor  in  the  strict  scrutiny  analysis  of  the  law  school's  admission's  program  is  the 
evidence  that  not  only  did  the  law  school  seriously  consider  a  variety  of  race-neutral 
approaches,  but  that  it  also  acknowledged  its  desire  and  intent  to  terminate  its  present 
policy  as  soon  as  practicable.  ^ ' ' 

Additionally,  in  what  may  be  the  most  significant  and  controversial  aspect  of  this 
ruling,  the  Court  further  ratified  its  preference  for  race-neutral  policies  by  concluding  that 
race-conscious  admission  programs,  no  matter  how  compelling  the  goals  may  be,  must 
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have  reasonable  durational  limits.  This  conclusion  was  conceded  to  by  the  law  school  in 
its  brief.  The  Court  went  on  to  state  that  in  the  context  of  higher  education,  the  durational 
requirement  can  be  met  by  sunset  provisions  in  race-conscious  admission  policies  and 
periodic  reviews  to  determine  whether  racial  preferences  are  still  necessary  to  achieve 
student  body  diversity.  The  Court  also  restated  its  judgment  in  Richmond  v.  J.A.  Croson 
CoJ^'^  that  the  requirement  that  all  race-conscious  admission  programs  have  a  termination 
point  assures  all  citizens  that  the  deviation  from  the  norm  of  equal  treatment  of  all  racial 
and  ethnic  groups  is  a  temporary  matter,  a  measure  taken  in  the  service  of  greater  goal  of 
equity  itself"^  As  such,  the  Supreme  Court  in  Grutter  upheld  the  law  school's 
affirmative  action  program,  and,  thereby,  denied  relief  to  the  plaintiff,  while 
acknowledging,  as  it  did  in  Croson,  the  underlying  legitimacy  of  her  Fourteenth 
Amendment  and  Title  VI  complaint.  The  conclusion  is  further  underscored  by  the 
majority's  declaration  of  its  expectation  "that  25  years  from  now,  the  use  of  racial 
preferences  will  no  longer  be  necessary  to  further  the  interest  approved  of  today 

The  Implications  of  Gratz  and  Grutter 
The  Gratz  and  Grutter  decisions  will  have  implications  for  university  admission 
programs.  The  Grutter  decision  is  not  a  license  for  universities  to  implement  any  type  of 
race-conscious  plan  they  choose.  An  analysis  of  the  Court's  reasoning  in  Gratz  and 
Grutter,  provides  guidance  for  universities  that  choose  to  implement  a  race-conscious 
admission  program. 

Diversity  is  a  Compelling  State  Interest  in  Education 

In  Gratz  and  Grutter,  the  Supreme  Court  finally  clarified  that  having  a  diverse 
student  body  is  a  compelling  government  interest  The  Court  dismissed  the  argument  that 
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diversity  in  education  liad  been  foreclosed,  either  expressly  or  implicitly,  by  its 
affirmative  action  decisions  since  Bakke.^^^  Although  the  Grutter  Court  reasoned  that 
some  language  of  the  non-education  opinions  might  have  been  read  to  suggest  that 
remedying  past  discrimination  was  the  only  permissible  justification  for  race-based 
considerations,  this  was  not  the  case.''^ 

This  holding  was  important  to  the  many  supporters  of  affirmative  action  programs 
who  agreed  that  diversity  is  a  compelling  interest.  In  preparation  for  this  case,  many 
groups  filed  amici  briefs  urging  that  diversity  in  education  was  a  compelling  state 
interest.  Most  of  the  supporters  contended  that  diversity  is  essential  for  the  interaction  of 
ideas  in  a  nation  that  is  becoming  increasingly  diverse."^  In  addition,  the  supporters 
briefs  argued  that  informal  learning  results  from  institutions  that  recruit  students  from 
different  races,  religions,  gender,  and  backgrounds."^  The  line  of  reasoning  from  the 
briefs  explains  why  most  selective  graduate  schools  and  colleges  consider  race  in 
admitting  students,"^  The  educational  benefits  that  depend  upon  opportunities  that  resuh 
from  student  interaction  in  a  racially  diverse  classroom  cannot  be  achieved  with  few 
minorities  enrolled.  Without  diverse  experiences  and  viewpoints  within  the  classroom, 
students  would  be  missing  out  on  an  important  aspect  of  their  education. 

Even  before  the  Gratz  and  Grutter  decisions,  the  Supreme  Court  had 
acknowledged  the  importance  of  student  body  diversity. This  recognized  importance 
was  evident  in  the  pre-Brown'^'  era  in  the  case  of  Sweatt  v.  Painter,  which  held  that  the 
"...  law  school,  the  proving  ground  for  legal  learning  and  practice,  cannot  be  effective  in 
isolation  from  the  individuals  and  institutions  with  which  the  law  interacts."'^^  The 
Sweatt  Court  reasoned  that  students  in  racially  homogenous  classrooms  are  ill  prepared 


for  productive  lives  in  a  diverse  society.'^"'  Likewise  in  1954,  in  Brown  v.  Board  of 
Education,  the  Court  held  that  the  separate  but  equal  rule  had  no  place  in  the  field  of 
education.'^'*  And,  in  Washington  v.  Seattle  School  District  No.  /,  the  Court  determined 
that  it  should  be  equally  clear  that  white  as  well  Negro  children  benefit  fi-om  exposure  to 
ethnic  and  racial  diversity  in  the  classroom. Finally,  as  recently  stated  by  the  district 
court  in  Gratz,  "diversity  in  higher  education  also  sei"ves  to  break  patterns  of  racial 
segregation  and  separation  historically  rooted  in  our  national  life.'*^ 

Most  recently,  in  Gratz  and  Grutter,  the  Supreme  Court  discussed  the  overriding 
importance  of  preparing  students  for  work  and  citizenship.'"  The  Court  relied  on  its 
previous  holdings  in  both  Plyler  v.  Doe^^^  and  Brown  v.  Board  of  Education^^'^  to  point 
out  the  importance  of  this  concept.  Accordingly,  the  court  held  that  the  "diffusion  of 
knowledge  and  opportunity  through  public  institutions  of  higher  education  must  be 
accessible  to  all  individuals  regardless  of  race  or  ethnicity."'^"  Now  that  diversity  has 
been  found  to  be  a  compelling  interest,  universities  may  consider  race  in  admission 
programs.'^' 

Universities  May  Now  Consider  Race  as  One  of  Many  Factors  in  Admissions 

The  Grutter  Court  noted  Justice  Powell's  approval  of  having  race  tip  the  balance 
when  an  institution  is  reviewing  "the  large  middle  group  of  applicants  who  are  admissible 
and  deemed  capable  of  doing  good  work  in  their  courses. . .  ."'^^  Like  the  University  of 
Michigan  Law  School,  universities  should  make  clear  that  there  are  many  possible  bases 
for  diversity  admissions.  The  Supreme  Court  in  Grutter  noted  that  the  law  school's  policy 
required  admission  officers  to  consider  soft  variables,  or  other  criteria  beyond  grades  and 
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test  scores.    These  soft  variables  may  include  the  following:  the  recommender's 


comments;  the  quality  of  the  undergraduate  institution,  the  applicant's  essay;  and  the 
difficuhy  of  the  undergraduate  courses  taken. Some  other  bases  for  diversity  may 
include  an  applicant  who  lived  or  traveled  widely  abroad,  one  who  is  fluent  in  several 
languages,  or  one  who  has  an  exceptional  record  of  community  service. '^^ 

Considering  these  areas,  institutions  will  be  able  to  seek  a  "diverse  and 
academically  outstanding"  class. '^^  The  most  important  consideration  is  that  the  law 
school  gave  substantial  weight  to  diversity  factors  besides  race.'^'  Therefore,  universities 
should  take  into  account  a  wide  variety  of  characteristics  besides  race  and  ethnicity  that 
contribute  to  a  diverse  student  body.'^^ 

Universities  Must  Know  the  Difference  Between  a  Quota  and  a  Critical  Mass 

Just  as  the  Supreme  Court  said  that  race  could  be  considered,  it  was  equally  clear 
that  university  admission  programs  may  not  rely  on  a  quota.  The  difference  between  what 
will  be  permissible  and  what  will  not  be  permissible  lies  in  what  constitutes  such 
programs.  In  the  Court's  view,  a  quota  exists  when  programs  "impose  a  fixed  number  or 
percentage  which  must  be  attained,  or  which  cannot  be  exceeded. For  example,  Bakke 
illustrated  what  the  use  of  a  quota  entailed  when  the  law  school  implemented  a  rigid 
sixteen-seat  quota.  The  sixteen-seat  quota  is  quite  a  contrast  to  the  flexible  Haivard-type 
plan  that  the  University  of  Michigan  Law  School  followed.  The  law  school  had  not  set 
aside  a  fixed  number  of  seats  for  underrepresented  minority  students,  as  did  the  medical 
school  in  Bakke.  The  distinction  as  to  what  may  or  may  not  be  permissible  is  based  on  the 
difference  between  the  fixed  point  system  used  for  undergraduates  in  Gratz  and  the 
qualitative  approach  used  by  the  law  school  in  Grutter.  The  Court  held  that  institutions 
need  to  consider  all  applicants  individually  ^'^^ 
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The  University  of  Michigan  strived  for  meanmgfial  numbers,  because  the  Harvard 
plan  recognized  that  low  numbers  of  minority  students  tended  to  create  a  sense  of 
isolation  among  the  minority  students  themselves  '''^  The  Supreme  Court  in  Grutter  noted 
that  diminishing  the  force  of  stereotypes  cannot  be  accomphshed  with  only  token 
numbers  of  minority  students.''*^  The  Grutter  Court  deferred  to  the  law  school's  expertise 
in  finding  that  a  critical  mass  of  underrepresented  minorities  was  necessary  to  further  an 
educational  benefit.'''^ 

On  its  face,  a  point  system  like  the  one  used  in  Gratz  would  be  an  easy  way  to 
consider  race  when  there  are  many  applications.  Michigan  argued  that  the  elite  public 
institutions  would  find  it  difficult  to  be  holistic  considering  the  number  of  applicants. 
Based  on  Grutter,  schools  will  now  need  to  weigh  each  applicant  fairly,  if  a  race- 
conscious  admission  program  is  implemented.  Under  this  approach,  universities  will  most 
likely  need  to  hire  additional  admissions  officers.  If  institutions  were  unable  to  accept  this 
financial  burden,  minority  enrollment  may  be  lower  under  the  holistic  approach  to 
admissions,  which  is  now  required.''*'' 

Universities  Must  Use  Good  Faith  in  Implementing  Race-Conscious  Admission 
Programs 

^^^lile  universities  must  narrowly  tailor  race-conscious  admission  programs,  it  is 
important  to  note  that  universities  will  receive  the  benefit  of  doubt  when  creating  a 
policy.  When  holding  that  the  law  school  had  a  compelling  interest  in  a  diverse  student 
body,  the  Grutter  Court  noted  that  the  university's  good  faith  is  preserved  absent  a 
showing  to  the  contrary.'''^  The  Court  followed  the  reasoning  set  forth  in  Gratz,  that  the 
courts  are  ill  equipped  to  tinker  with  the  specifics  of  an  admission  program."*^ 
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Universities  should  be  given  the  freedom  to  determine  the  composition  of  student  bodies. 
As  long  as  a  university  follows  something  similar  to  the  Harvard  Plan,  the  policy  should 
be  considered  constitutional. 

Not  Every  Race  Neutral  Plan  Needs  to  be  Exhausted 

The  Supreme  Court  in  Gnttter  realized  that  to  achieve  an  ethnically  and  racially 
diverse  student  body,  race  could  be  a  consideration.  The  plaintiffs  in  Gruiter  argued  that 
the  law  school's  admission  plan  was  not  narrowly  tailored  because  not  every  race-neutral 
plan  was  tried. In  response,  the  court  held  that  narrow  tailoring  does  not  require 
exhaustion  of  every  conceivable  race-neutral  alternative.^'**  The  Grutter  Court  did, 
however,  point  out  that  an  institution  should  sufficiently  consider  workable  race-neutral 
alternatives.''*'  The  Court  found  that  the  University  of  Michigan  Law  School  considered 
other  race-neutral  alternatives.  The  Court  also  remarked  that  race-neutral  programs  would 
not  work  for  graduate  schools.'^" 

Recommendations  and  Conclusion 

Although  only  time  and,  in  all  likelihood,  fijture  litigation,  will  establish  the  full 
effect  of  the  Supreme  Court's  rulings  in  Gratz  and  Grutter,  these  concurrent  decisions  do, 
offer  some  clear  implications  for  educational  practice.  The  rejection  of  the  quantitative 
driven  preferences  in  Gratz,  along  with  the  simultaneous,  if  only  temporary,  acceptance 
of  the  more  qualitative  approach  in  Gnmer  has  served  to  clarify  Justice  Powell's  ruling  in 
Bakke.  Justice  O'Conner's  ruling,  supported  by  a  clearer  5-4  majority  than  the 
concurrence  in  Bakke,  indicates  that  when  race  is  considered  as  a  significant,  but  not 
exclusive  or  guaranteed  factor,  in  admission  decisions  based  on  an  individualistic  and 
holistic  review  of  an  application,  such  a  policy  may  be  acceptable. However,  basing 


such  a  policy  on  Grutter,  would  appear  to  require  universities  to  meet  the  following 
criteria. 

Such  policies  must  clearly  seek  to  create  a  diverse  student  body  within  a  broad 
definition  of  "diversity"  as  established  xnBakke.  As  such,  diversity  cannot  merely  serve 
as  a  proxy  for  racial  inclusion  but  must  apply  to  a  wider  definition  of  attributes  and 
experiences  similar  to  those  identified  xnBakke  and  Grutter.  Achievement  of  this  diverse 
student  body  must,  therefore,  be  based  on  the  individual  qualities  of  applicants,  as 
determined  is  essays,  interviews,  and  recommendations,  and  not  simply  by  quantifiable 
data. 

Furthermore,  as  Gratz  makes  clear,  the  application  of  specific  preferences  for 
race,  such  as  adding  a  large  numeric  bonus  to  an  admissions  index  or  establishing 
separate  admissions  grids  for  applicants  of  different  racial  backgrounds  will  not  be 
upheld.'"  Although  it  is  beyond  the  scope  of  the  Court's  ruling  to  consider  every 
possible  quantitative  admissions  program  in  which  race  might  be  a  factor,  the  Court's 
rejection  of  no  fewer  than  three  separate  procedures  utilized  by  the  undergraduate 
program  at  the  University  of  Michigan,  along  with  its  steadfast  rejection  of  quotas  since 
BakkeJ'^  would  seem  to  indicate  that  there  is  no  viable  method  by  which  a  university  can 
combine  its  goal  of  a  racially  diverse  student  body  with  a  purely,  or  even  predominately, 
quantitative  admission  process.  The  rejection  of  the  quanfitatively  driven  preferences  in 
Graiz,  along  with  the  simultaneous,  if  temporary,  acceptance  of  the  more  qualitative 
approach  in  Grutter  has  served  to  clarify  Justice  Powell's  ruling  in  quantitative 
admissions  process.  The  Supreme  Court's  ruling  in  Gratz  is  unambiguous  that  such  an 
individualistic  admissions  process  is  a  necessary  component  of  a  race-conscious 


admissions  policy,  regardless  of  the  volume  of  applications  received  in  certain  programs, 
such  as  the  undergraduate  programs  at  large  public  universities/^'*  As  the  Court  stated  in 
Gratz,  in  dismissing  the  University  of  Michigan's  contention  that  such  qualitative 
admissions  programs  are  impractical  in  undergraduate  programs  at  large  universities,  "the 
fact  that  the  implementation  of  a  program  capable  of  providing  individualized 
consideration  might  present  administrative  challenges  does  not  render  constitutional  an 
otherwise  problematic  system."^^^ 

Any  policy  which  does  meet  this  strict  scrutiny  standard  to  utilize  race  as  one  of 
many  factors  to  achieve  a  diverse  student  body  must  also  be  adopted  only  as  a  last  resort, 
after  serious  and  extensive  consideration  of  practical  and  legal  race-neutral 
ahematives.'^^  Universities  applying  racial  considerations  in  admissions  would  be  well 
advised  to  not  only  give  serious  inirial  consideration  to  these  options,  but  to  continuously 
evaluate  and  review  both  established  and  emerging  race-neutral  alternatives  to  race- 
conscious  affirmative  action. 

Serious  consideration  must  also  be  given  to  the  Supreme  Court's  cleai-  preference 
not  only  for  race-neutral  programs  but  also  for  temporally  limiting  race-conscious 
programs. As  such,  the  Court's  ruling  in  Grutter  should  be  properly  viewed  by 
proponents  of  affirmative  action  not  as  a  victory,  but  merely  as  a  reprieve.  Whether 
Justice  O'Connor's  expectation  that  the  need  for  affirmative  action  will  expire  within 
twenty-five  years  is  upheld  as  precedent,  as  Justice  Thomas  assumes  in  his  dissent, '^^  or 
is  merely  aspirational  dicta,  as  indicated  in  the  concurrence  of  Justice  Ginsburg,'^^  is  a 
matter  that  may  not  be  fully  determined  until  2028.  However,  the  Cruller  ruling  makes 
clear  that  universities,  and  by  inference  other  institutions  and  businesses,  should  consider 


even  those  aflRrmative  action  programs  that  sur\ave  strict  judicial  scrutiny  to  be 
temporary  in  nature.'*  More  than  any  previous  precedent,  Grutter  has  enunciated  the 
Court's  uneasiness  in  juggling  the  principles  of  equal  protection,  especially  those  of  the 
Fourteenth  Amendment,  with  the  ongoing  need  to  remedy  continuing  racial  disparities  in 
American  society.  As  such,  race-based  affirmative  action  programs  should,  barring  a 
major  change  in  the  Court's  rulings,  be  viev^ed  as  temporary  programs,  designed  to 
achieve  specific  goals  within  a  finite  period  of  time,  rather  than  permanent  or  long-term 
institutional  policies.  The  Court's  ominous  references  to  "durational  limits,"  "sunset 
provisions,"  and  "periodic  reviews"'^'  should  serve  as  warnings  that  universities  should 
seek  to  maximize  the  effectiveness  of  these  programs  in  the  short-term  while  actively 
seeking  race-neutral  alternatives  for  the  long-term.  Even  if  Justice  O'Connor's  twenty- 
five  year  limit  were  not  strictly  applied,  the  overwhelming  implication  of  the  Gnitter 
ruling  is  that  even  programs  narrowly  tailored  to  serve  the  under-represented  minority 
applicants  of  today,  may  not  survive  to  serve  their  children,  and  almost  certainly  will  not 
survive  to  serve  their  grandchildren.  It  can  only  be  hoped  that  by  then  either  universities 
will  have  developed  successfiil  race-neutral  alternatives  or,  as  Justice  O'Connor  hopes 
and  predicts,  the  need  for  such  alternatives  will  no  longer  exist. 

At  a  bare  minimum,  the  recent  decisions  of  the  Supreme  Court  regarding  the 
University  of  Michigan  will  require  most  competitive  public  colleges  and  universities  to 
review  both  policies  and  specific  admissions  procedures.  In  all  likelihood,  those 
institutions  with  a  strong  commitment  to  racial  diversity,  in  addition  to  other  forms  of 
diversity,  will  need  to  adopt  policies  that  emphasize  the  individual  qualities  of  specific 
applicants,  rather  than  granting  broad  preferences  based  upon  membership  in  an  under- 


represented  minority  group.  In  graduate  programs  and  smaller  undergraduate  colleges 
this  may  be  relatively  easy  As  established  in  Gnitter,  the  admissions  policy  in  question 
had  been  in  use  since  1 992  and  no  doubt  many  selective  programs  have  used  such 
personalized  approaches  for  decades  and,  perhaps,  centuries.  However,  for  larger 
programs,  especially  the  undergraduate  components  of  the  nation's  largest  public 
universities,  the  challenge  may  be  far  greater.  In  such  instances  the  choice  may  come 
down  to  choosing  between  creating  even  larger  and  more  complex  admissions 
procedures,  necessitating  a  considerable  increase  in  admissions  staff,  or  the  adoption  of 
imperfect,  but  constitutional,  race-neutral  ahernatives  such  as  guaranteeing  admission  to 
all  in-state  high  school  graduates  who  achieve  a  specific  class-rank  or  granting  numeric 
preferences  for  proxy  criteria  such  as  first  generation  college  applicants  or  family  socio- 
economic status 

Finally,  and  in  a  broader  sense,  it  is  vital  to  address  in  a  timely  mamier  the  root 
causes  that  have  necessitated  race-based  affirmative  action  in  college  admissions  and 
other  areas  of  society.  It  must  be  recognized  and  reiterated  that  the  reprieve  recently 
given  to  race-based  admissions  is  both  partial  and  temporary.  Even  as  they  celebrate  the 
recent  decisions,  at  least  partially,  supporters  of  affirmative  action  must  acknowledge  the 
legal  reality  that  not  only  is  the  duration  of  such  programs  not  infinite,  but  these  programs 
may  now  be  time  limited  to  no  more  than  the  next  quarter  century.  While  the  Supreme 
Court  has,  in  the  recent  Grutter  ruling,  indicated  its  reluctant  willingness  to  temporarily 
subordinate  the  literal  requirements  of  equal  treatment  under  the  Fourteenth  Amendment 
and  the  Civil  Rights  Act,  to  pursue  the  compelling  needs  of  racial  equality,  it  has  also 
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made  clear  that  this  must  be  viewed  as  temporary,  and,  perhaps,  specifically  time-limited 
concession. 

In  summary,  the  Gratz  and  Gruiter  decisions  finally  announced  that  race  may  be 
constitutionally  considered  in  higher  education  admissions.  From  these  cases,  it  is  certain 
that  the  Supreme  Court  recognized  the  benefits  of  di  versity  in  student  bodies.  If 
universities  choose  to  implement  a  race-conscious  admission  program,  these  recent 
decisions  will  provide  guidance.  The  combination  of  the  Gratz  and  GruUer  decisions 
provide  a  detailed  plan  of  action  for  colleges  and  universities  that  choose  to  consider  race 
in  admissions.  Grutler  informs  that  a  highly  individualized,  holistic  review  of  each 
applicant's  file  while  considering  race  is  permissible,  whereas  race  used  in  a  mechanical 
way,  as  in  Gratz,  is  not  acceptable.  The  constitutional  validity  of  any  race-conscious 
admission  program  in  higher  education  vAW  depend  on  how  it  meets  these  standards. 
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